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SUMMARY 
The Human Immunodeficiency Virus (HIV)1 and the Acquired Immunodeficiency Syndrome 
(AIDS)2  have become a global epidemic. With an average of 35.3 million people infected 
with the virus worldwide, countries are desperate to curb HIV infections.3 Most HIV positive 
men, women and children are found in Sub-Saharan Africa.4 In an attempt to fight HIV/AIDS, 
some countries have opted for an approach of criminalization, where it is a crime to infect or 
expose another person to the virus.5 Other countries, such as South Africa, have chosen to 
avoid the criminalization approach, and to focus rather on public health schemes that can 
assist in the prevention of transmission.6  
The United Nations (UN) has stated that overly broad application of criminal law to HIV 
raises serious human rights and public health concerns.7 Because of these concerns, the 
Joint United Nations Programme on HIV/AIDS (UNAIDS) has urged states to limit application 
of criminal law to HIV-related cases.8 Furthermore, UNAIDS has urged states to rather 
employ scientifically proven methods to prevent HIV transmission.9  
This treatise will set out the laws adopted by Canada, Zimbabwe, the United Kingdom, New 
Zealand and South Africa. Out of all five countries, South Africa is the only country that does 
not criminalize HIV transmission or exposure.10 In setting out the common law, statute law, 
case law as well as academic considerations, this treatise will attempt to identify trends in 
the current criminalization of HIV climate.  
In addition to setting out the law in the five countries, this treatise seeks to show that South 
Africa is one of the few countries with a developed legal system to shy away from 
criminalization. This treatise also seeks to establish whether South Africa’s approach is a 
                                                          
1 U.S. Department of Health & Human Services “What is HIV/AIDS?” June 2012 http://aids.gov/hiv-aids-
basics/hiv-aids-101/what-is-hiv-aids/  (accessed 2013-04-21) [1]. 
2 Ibid. 
3 UNAIDS “Fact Sheet” (no date available) 
http://www.unaids.org/en/resources/campaigns/globalreport2013/factsheet/ (accessed 2013-11-21) [1]. 
4 amfAR “Statistics: Worldwide” (no date available) http://www.amfar.org/about-hiv-and-aids/facts-and-
stats/statistics--worldwide/ (accessed 2013-11-21) [1]. 
5 Virot “Countries questioning laws that criminalize HIV transmission and exposure” (26 April 2011) 
http://www.unaids.org/en/resources/presscentre/featurestories/2011/april/20110426criminalization/ (accessed 
2013-11-26)[1]. 
6 SALC “Fifth Interim Report on Aspects of the Law Relating to AIDS April 2001 
http://salawreform.justice.gov.za/reports/r_prj85_harmb_2001apr.pdf (accessed 2013-10-19) [68]. 
7 UNAIDS “Ending overly-broad criminalisation of HIV non-disclosure, exposure and transmission: Critical 
scientific, medical and legal considerations” (no date available) 
http://www.unaids.org/en/media/unaids/contentassets/documents/document/2013/05/20130530_Guidance_Endin
g_Criminalisation.pdf (accessed 2013-11-22)[2].  
8 Ibid. 
9 Ibid. 
10 SALC http://salawreform.justice.gov.za/reports/r_prj85_harmb_2001apr.pdf ( [68]. 
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suitable option for the country, considering it boasts the highest HIV infection rate in the 
world.11  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                          
11 UNICEF “Overview” (no date available) http://www.unicef.org/esaro/5482_HIV_AIDS.html (accessed 2013-11-
22) [1]. 
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CHAPTER ONE 
A BACKGROUND 
1 1 Introduction 
The Human Immunodeficiency Virus (HIV)12 and the Acquired Immunodeficiency Syndrome 
(AIDS)13  have become the most feared diseases in today’s world. Although both HIV and 
AIDS refer to the same disease, HIV occurs prior to the full-blown AIDS virus.14 
Because HIV/AIDS carry such devastating consequences, many individuals feel that the law 
should, to some extent, protect them against the harm that could be caused.15 At first glance, 
it may seem obvious to prosecute someone who has intentionally or negligently infected 
someone else with the HIV/AIDS virus.16 Internationally, this presumption raises many 
issues, mostly relating to human rights infringements, such as the infringement of rights 
relating to privacy and dignity.17 
In 2012, there were 35.3 million people living with HIV.18  Since the start of the epidemic, 
about 75 million people have become infected with the virus.19 Seventy percent of people 
living with HIV live in Sub-Saharan Africa.20 Included in this number are 88 percent of the 
world’s HIV positive children.21 In 2012, an estimated 1.2 million adults and children died of 
AIDS in Sub-Saharan Africa, accounting for 75 percent of the world’s HIV-related deaths in 
that year.22 The prevalence of the HIV virus has led to international interest in curbing the 
virus. In 1996, the Joint United Nations Programme on HIV/AIDS (UNAIDS) was created to 
help meet the challenge of curbing new HIV infections.23 UNAIDS seeks to, amongst other 
things, prevent the spread of HIV and provide care for those infected and affected by HIV.24 
In 2011, UNAIDS set out a Strategy which aims to advance global progress by tackling HIV 
                                                          
12 U.S. Department of Health & Human Services “What is HIV/AIDS?” June 2012 http://aids.gov/hiv-aids-
basics/hiv-aids-101/what-is-hiv-aids/  (accessed 2013-04-21) [1]. 
13 Ibid. 
14 Ibid. 
15 Avert “The Criminal Transmission of HIV/AIDS”  May 2012 http://www.avert.org/criminal-transmission.htm 
(accessed 2013-04-23) [1]. 
16 Avert http://www.avert.org/criminal-transmission.htm [2]. 
17 UNAIDS  “Eliminating Stigma and Discrimination” May 2013 
http://www.unaids.org/en/targetsandcommitments/eliminatingstigmaanddiscrimination/ (accessed 2013-05-01) 
[1]. 
18 UNAIDS http://www.unaids.org/en/resources/campaigns/globalreport2013/factsheet/ [1]. 
19 Ibid. 
20 amfAR http://www.amfar.org/about-hiv-and-aids/facts-and-stats/statistics--worldwide/  [1]. 
21 Ibid. 
22 Ibid. 
23 UNAIDS  http://www.un.org/ga/aids/ungassfactsheets/html/fsunaids_en.htm [1]. 
24 Ibid. 
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prevention, treatment, care and support and to halt and reverse the spread of the HIV 
virus.25  
In addition to the UNAIDS goals and global involvement, countries have set out on their own 
missions to curb HIV prevalence in their own borders.26 Some countries, such as South 
Africa, rely on a public health based scheme, where HIV prevention is attempted by 
educating people about the virus.27 Other countries, such as Zimbabwe, have criminalized 
the spread of the HIV virus by enacting specific legislation.28 
The main problem arising from the criminalization debate relates to human rights. There is a 
tender balance between the rights of the person who is HIV positive and the person who is 
subjected to the virus by the HIV positive individual. That being said, many argue that an HIV 
negative individual needs to take responsibility for his or her own sexual health.29  
1 1 1 Types of transmission 
There are various types of transmissions which include intentional transmission, negligent 
transmission and accidental transmission.30  
Intentional transmission 
Intentional transmission is regarded as the most serious form of HIV transmission.31 This 
form of transmission occurs when someone intentionally and wilfully infects someone with 
the virus.32 There have been situations where individuals33 have used needles or other 
implements in order to intentionally infect others. Other situations involve HIV positive 
individuals engaging in sexual activities, with the sole intention of infecting their partner with 
the virus.34 Intentional infection can even occur where the HIV negative partner has an active 
desire to become infected with the virus.35  
 
 
                                                          
25 UNAIDS “UNAIDS Strategy 2011-2015” (no date available)  
http://www.unaids.org/en/aboutunaids/unaidsstrategygoalsby2015/ (accessed 2013-11-23) [1]. 
26 Bertozzi, Padian, Wegbreit, DeMaria, Feldman, Gayle, Gold, Grant and Isabell Disease Control Priorities in 
Developing Countries 2ed (2006) page numbers unavailable. 
27 See chapter 2. 
28 See chapter 5. 
29 Red Ribbon “Living with HIV/AIDS” (no date available) http://www.redribbon.co.za/legal-living-with-hiv-
aids.php?show=mymenu1 (accessed 2013-11-23)[1]. 
30 Avert “The Criminal Transmission of HIV/AIDS”  http://www.avert.org/criminal-transmission [3]. 
31 Ibid. 
32 Avert “The Criminal Transmission of HIV/AIDS”  http://www.avert.org/criminal-transmission.htm [4]. 
33 Both HIV-positive and HIV-negative individuals. 
34 Avert http://www.avert.org/criminal-transmission.htm [52]. 
35 Avert http://www.avert.org/criminal-transmission.htm [5]. 
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Negligent transmission  
Negligent or reckless transmission occurs where the virus is transmitted through a careless 
act, as opposed to a deliberate act.36 An example of negligent or reckless transmission can 
occur where a person knows they are infected with the virus, but still engages in sexual acts 
with an individual, without disclosing their status or the risk involved.37  This statement 
implies that the transmission took place for sexual gratification, rather than to infect the other 
party with the virus.38  
Accidental transmission 
Accidental transmission is the most common form of transmission.39 This form of 
transmission occurs where the individual was not aware of his status, and thus did not deem 
it necessary to take precautions. Furthermore, this form of transmission could also include 
situations where precautions were taken but failed. 40 
Since the first HIV infection was reported about thirty years ago, it has become one of the 
leading causes of death worldwide.41 HIV attacks the immune system, making one more 
susceptible to infections and certain kinds of cancer.42 Although HIV can be treated and 
controlled with antiretroviral medication, there is currently no cure.43  
1 1 2 Desirability of criminalization  
“Criminalization of HIV” refers to the enactment of criminal legislation that penalises the 
transmission or exposure of another to HIV.44 The concept also encompasses general 
criminal laws, in the same way.45 Criminalization of HIV is highly criticised by the United 
Nations and some countries.46 On the other hand, some believe that criminal law expresses, 
                                                          
36 Gable, Gamharter, Gostin, Hodge and Puymbroeck   Legal Aspects of HIV/AIDS: A Guide for Policy and Law 
Reform  1ed  (2007)  85. 
37 Ibid. 
38 Avert http://www.avert.org/criminal-transmission.htm [6]. 
39 Ibid. 
40 For example: When a condom was used, and the condom broke. This, however; is an argued topic, as some 
authors believe it should be classed as a negligent/reckless act. ; Avert  http://www.avert.org/criminal-
transmission.htm [6]. 
41 Avert “History of HIV and AIDS” (no date available) http://www.avert.org/history-hiv-and-aids.htm (accessed 
2013-11-23) [1]. 
42 Roth “HIV facts: What You Need to Know” (11 June 2013) http://www.healthline.com/health-slideshow/hiv-
facts-you-need-know (accessed 2013-11-20) [1]. 
43 Ibid. 
44 Burris and Weait “Criminalisation and the Moral Responsibility for Sexual Transmission of HIV” (9 July 2011) 
http://s3.amazonaws.com/academia.edu.documents/30868363/working-
papers.pdf?AWSAccessKeyId=AKIAJ56TQJRTWSMTNPEA&Expires=1385288186&Signature=GEXmmJL%2BB
dPpKBRWrCvWIBHsyd4%3D&response-content-disposition=inline (accessed 2013-11-23) [2]. 
45 Ibid. 
46 Ibid. 
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and perhaps even transmits moral values.47 Both sides of the criminalization debate will now 
be discussed. 
The case for criminalization of HIV 
The main argument put forward by people who favour the criminalization approach is the fact 
that the virus continues to spread, despite the fact that there are preventative measures in 
place.48 Criminal law is the most powerful mechanism a society has for expressing collective 
disapproval of a person’s conduct.49 Thus, criminalization is used as a tool to prevent further 
HIV transmissions. 
A second argument put forward is the fact that criminalization incapacitates offenders by 
incarcerating them, thus, people in the wider community are protected from the risk of 
transmission.50 Furthermore, incarceration should provide an opportunity for rehabilitation of 
offenders.51 This threat of punishment should ultimately deter people who are HIV positive 
from engaging in activities which might cause the spread of the virus.52 
There is, however, no proof that the criminalization deters harmful HIV behaviour, nor is 
there proof that it prevents the spread of HIV.53 
The case against criminalization of HIV 
At the XVII International AIDS Conference in August 2008,54 Justice Cameron highlighted 
ten reasons why criminalization is misdirected and bad public policy. These reasons 
included the following: 
“1. Criminalisation is ineffective 
2. Criminal laws and criminal prosecutions are a poor substitute for measures that really protect 
those at risk 
                                                          
47 Ibid. 
48 Linwood “HIV Preventative Measures” (no date available) http://www.healthline.com/galecontent/hiv-
preventative-measures (accessed 2013-11-23) [1]. 
49 Weait “Is there any legitimacy in criminalizing HIV?” (no date available) 
http://www.hivandthelaw.com/perspectives/share-your-stories/expert-opinion/there-any-legitimacy-criminalizing-
hiv (accessed 2013-11-23) [1]. 
50 Weait “Criminalisation of HIV Exposure and Transmission: A Global Review” (9 July 2011) 
http://www.google.co.za/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CDIQFjAA&url=http%3A%2F%2F
www.hivlawcommission.org%2Findex.php%2Fworking-
papers%3Ftask%3Ddocument.download%26id%3D90&ei=-M-RUu6uAouqhQfglYCgDg&usg=AFQjCNGor-
tf6f7BHq603JjeRgLtUb6Tqg&bvm=bv.56988011,d.ZG4 (accessed 2013-11-23)[3]. 
51 Ibid. 
52 Weait 
http://www.google.co.za/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CDIQFjAA&url=http%3A%2F%2F
www.hivlawcommission.org%2Findex.php%2Fworking-
papers%3Ftask%3Ddocument.download%26id%3D90&ei=-M-RUu6uAouqhQfglYCgDg&usg=AFQjCNGor-
tf6f7BHq603JjeRgLtUb6Tqg&bvm=bv.56988011,d.ZG4[4]. 
53 Bernard “What is Criminalization and why is it an Issue Now?” (no date available) 
http://www.hivandthelaw.com/basic-information/ten-questions/vov-ten-questions (accessed 2013-11-23) [1]. 
54 Bernard “Why criminalisation is bad public policy” (no date available) 
http://www.gnpplus.net/criminalisation/node/1622 (accessed 2013-11-21)[1]. 
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3. Criminalisation victimises, oppresses and endangers women 
4. Criminal laws are often unfairly and selectively enforced 
5. Criminalisation places blame on one person instead of responsibility on two 
6. Criminal laws targeting HIV are difficult and degrading to apply 
7. Many [HIV-specific] laws are extremely poorly drafted 
8. Criminalisation increases stigma 
9. Criminalisation is a blatant disincentive to testing 
10. Criminalisation assumes the worst about people with HIV, and punishes vulnerability.”55 
Justice Cameron’s list of reasons summarises the views of the growing movement against 
criminalization.56 UNAIDS has been so alarmed by the development that it has produced a 
new policy paper suggesting that governments repeal all current laws criminalizing anything 
other than intentional HIV transmission.57 Furthermore, the policy paper suggests that 
alternatives to criminalization should be explored, such as programmes which can reduce 
HIV transmissions and also protect human rights.58 
Even those who disagree with HIV exposure or HIV transmission laws agree that HIV 
transmission as a result of sexual violence should be punished.59 Some argue that because 
these sexual crimes are normally covered by rape, assault or murder laws, there is no need 
to enact laws which relate to HIV.60  
Current criminalization trends 
Some countries have criminalized the transmission or exposure to HIV, whereas; countries 
like South Africa, have favoured public health methods to prevent the spread of HIV.61 It has 
already been noted that the UN does not approve of the criminalization of HIV, and prefers 
countries to adopt other methods of prevention.62  
About sixty countries have criminalized HIV exposure and transmission, with majority of the 
prosecutions occurring in the high-income countries.63 This paper seeks to explore the HIV-
related laws in four countries in addition to the law in South Africa. This analysis will provide 
an overview of the laws applicable in the regions selected. Most importantly, the comparative 
study seeks to identify the current trends in criminalization, by selecting countries from all 
over the globe. Once the comparative study has been completed, this paper seeks to 
                                                          
55 Ibid. 
56 Ibid. 
57 UNAIDS Policy Brief. Criminalization of HIV Transmission, August 2008. 
58 Ibid. 
59 Bernard http://www.gnpplus.net/criminalisation/node/1622)[1]. 
60 Ibid. 
61 SALC http://salawreform.justice.gov.za/reports/r_prj85_harmb_2001apr.pdf [207]. 
62 UNAIDS “AIDS at 30: Nations at the crossroads” (8 June 2012) 
http://www.unaids.org/unaids_resources/aidsat30/aids-at-30.pdf (accessed 2013-11-23)[10]. 
63 AIDS-free world “Criminalization of HIV transmission” (no date available) 
http://www.aidsfreeworld.org/PlanetAIDS/Transmission.aspx (accessed 2013-11-23)[1]. 
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answer the question of whether South Africa’s approach to criminalization is, in fact, a 
suitable option. 
The four other countries selected for comparison with South Africa are Canada, Zimbabwe, 
the United Kingdom and New Zealand.  
Canada is a country which boasts very developed HIV-related laws.64 Although Canada has 
not opted to adopt specific HIV-related legislation, HIV transmission can be prosecuted 
under the existing laws found in the Canadian Criminal Code.65 These laws are 
accompanied by decisive case law, which illustrates how the Canadian system works.  
Zimbabwe has extremely narrow and discriminatory HIV-specific laws.66 Zimbabwe has 
opted to adopt HIV-specific legislation67 which criminalizes HIV transmission and exposure. 
Zimbabwean HIV-specific law is so unclear that even individuals who are HIV negative may 
be prosecuting for the transmission of the HIV virus.68 
The United Kingdom began prosecuting sexually transmitted diseases many years ago.69 I 
the United Kingdom, the laws in England, Northern Ireland, Wales and Scotland differ 
substantially.70 The applicable laws in these regions will be discussed, but for now, suffice to 
say that criminal transmission, and in some cases exposure, can amount to prosecution.71 
The United Kingdom has not adopted specific HIV legislation, but rather prosecutes 
individuals under existing legislation, namely; the Offences Against the Person Act.72  
                                                          
64 UNAIDS “Criminalisation of HIV Non-Disclosure, Exposure and Transmission: Background and Current 
Landscape” September 2011 
http://www.unaids.org/en/media/unaids/contentassets/documents/document/2012/BackgroundCurrentLandscape
CriminalisationHIV_Final.pdf  (accessed 2013-04-25) [10].  
65 The Canadian Criminal Code. 
66 Avert “HIV & AIDS in Zimbabwe” (no date available) http://www.avert.org/hiv-aids-zimbabwe.htm (accessed 
2013-11-10) [1]. 
67 Criminal Law (Codification and Reform) Act 23/2004. 
68 Rusere “HIV-positive Zimbabwean guilty of infecting her husband” (30 July 2012) 
http://www.rnw.nl/africa/article/hiv-positive-zimbabwean-guilty-infecting-her-husband (accessed 2013-11-10) [1]. 
69 Global Criminalisation Scan “United Kingdom of Great Britain and Northern Ireland” (25 April 2012) 
http://www.gnpplus.net/criminalisation/country/united-kingdom-great-britain-and-northern-ireland (accessed 2013-
10-26) [1]. 
70 Terrence Higgins Trust  “Background to prosecution and the law” (31 October 2012) 
http://www.tht.org.uk/myhiv/Telling-people/Law/Background-to-prosecution-and-the-law (accessed 2013-10-26) 
[1]. 
71 Ibid. 
72 Offences Against the Person Act 1861. 
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New Zealand has not enacted any HIV-specific legislation and chooses rather to rely on 
existing laws.73 The New Zealand law has been developed by case law, which have assisted 
in moulding the HIV law and establishing legal certainty.74  
This study has the following objectives: 
1. To set out the laws relating to HIV exposure and transmission in Canada, Zimbabwe, 
the United Kingdom, New Zealand and South Africa. 
2. To identify the trends in international HIV criminalization. 
3. To show that South Africa is one of the few countries that has decided not to 
criminalize HIV transmission and exposure.  
4. To prove that, for South Africa, the best approach to HIV prevention is a public-health 
based approached.  
1 2 Methodology 
In order to achieve the objectives of this study, the laws relating to criminalization of HIV, in 
the countries selected, are set out and discussed. A comparative study must thus be 
embarked upon in order to ascertain the laws in various countries. In order to paint the full 
picture, each country is discussed with reference to the applicable common and statute law, 
along with any case law or media reports which can shed light on the current situation in the 
country. Included in the country analyses are the opinions of academics specialising in HIV 
laws in the particular region. 
In order to determine the global trends relating to the criminalization of HIV, the current 
opinion of the UN must be borne in mind, to establish whether or not countries are, in 
general, following the same opinion.  
In order to establish South Africa’s position in relation to the criminalization of HIV, the 
legislation, case law, as well as Project 85 is considered. 
Finally, when considering whether or not South Africa should focus on public health 
preventative measures, as opposed to criminalization, Project 85 is studied. 
 
 
                                                          
73 Global Criminalisation Scan “New Zealand” (August 2012) http://www.gnpplus.net/criminalisation/country/new-
zealand (accessed 2013-11-01) [1]. 
74 Ibid. 
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1 3 Outline of chapters 
Chapter one is an introduction which sets out the context of the study, the problem 
statement, the objectives of the study as well as the methodology of the research. 
Chapter two sets out the law relating to the criminalization of HIV in Canada. 
Chapter three sets out the law relating to the criminalization of HIV in Zimbabwe. 
Chapter four sets out the law relating to the criminalization of HIV in the United Kingdom. 
Chapter five sets out the law relating to the criminalization of HIV in New Zealand. 
Chapter six sets out the law in South Africa. Chapter six also takes into account the 
considerations in Project 85 and how they shaped the law in South Africa relating to AIDS. It 
is also shown in this chapter that South Africa is the only country out of the selected 
countries that opts not to criminalize HIV transmission and exposure. 
Chapter seven will be the final chapter of the study and contains conclusions drawn.  
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CHAPTER 2 
CANADA 
 
2 1 Introduction   
This chapter studies the Canadian law relating to HIV criminalization. Furthermore, this 
chapter seeks to discuss the concept of “significant risk”75 and to evaluate the outcomes of 
the various listed cases. It must be noted that Canada is one of the countries with the 
highest HIV-related crime conviction rates, and is thus an important departure point for any 
HIV criminalization study.76 
Canadian law criminalizes the transmission or exposure to HIV through unprotected sex.77 
Canadian criminal law requires people living with HIV to disclose their HIV status before 
engaging in behaviours that risk transmitting the virus.78 As a consequence, some people 
living with HIV have been convicted of serious criminal offences, such as assault or 
aggravated sexual assault. These individuals have been sentenced to significant time in 
prison for failing to disclose their HIV status.79  
Canada does not have legislation which is HIV specific. Instead, Canada has brought many 
prosecutions under existing laws.80 The Canadian Criminal Code81 is the main tool in this 
regard. By using offences such as assault, sexual assault and even common nuisance, one 
is able to prosecute HIV transmission in Canada.82 The Canadian Criminal Code will be 
analysed, with special reference to the provisions which are used to prosecute HIV related 
offences. 
                                                          
75 R v Cuerrier [1998] 2 SCR 371 69. 
76 Mykhalovskiy “The Problem of ‘significant risk’: Exploring Public Health Impact of Criminalising HIV Non-
Disclosure” 2011 51 Social Science and Medicine 2  3. 
77 UNAIDS 
http://www.unaids.org/en/media/unaids/contentassets/documents/document/2012/BackgroundCurrentLandscape
CriminalisationHIV_Final.pdf [10].  
78 Ibid. 
79 The Canadian HIV/AIDS Legal Network “Criminal Law” April 2013  
http://www.aidslaw.ca/EN/issues/criminal_law.htm  (accessed 2013-05-02) [1]. 
80 Global Criminalisation Scan “Canada” April 2012 http://www.gnpplus.net/criminalisation/country/canada 
(accessed 2013-07-16) [1]. 
81 The Canadian Criminal Code.   
82 UNAIDS 
http://www.unaids.org/en/media/unaids/contentassets/documents/document/2012/BackgroundCurrentLandscape
CriminalisationHIV_Final.pdf  [9]. 
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What makes Canada a particularly important country for HIV criminalization studies, is the 
fact that it boasts many landmark cases.83 For the purposes of this study, the following four 
cases will be focussed on: R v Cuerrier,84 R v Mabior,85 R v D.C.86 and R v Williams.87 
In R v Cuerrier,88 the Supreme Court of Canada ruled that there is a legal duty to disclose 
one’s HIV status to a sexual partner before sex, if the sex could pose a “significant risk”89 to 
the sexual partner.90 The concept of “significant risk”91 results in many interpretation 
problems and leads to legal uncertainty.92 This term is dealt with, in detail, later in this 
chapter.  
R v Williams93 dealt with whether an HIV positive individual who has sexual relations with 
another person, who is or may be HIV positive, can be convicted of aggravated assault or 
attempted aggravated assault.94 Because the partner of Williams was probably already 
infected with the virus at the time, only a charge of attempted aggravated assault could 
stand.95 
The case of R v Mabior96 resulted in the Supreme Court of Canada redefining the concept of 
“significant risk”97 to mean a realistic possibility of transmitting the virus.98 When applying this 
new definition to the facts of the case, the court concluded that the combination of a low viral 
load99 and condom use eliminates a realistic possibility of transmission.100 
 
R v D.C.101 dealt with HIV transmission in a turbulent relationship.102 One of the main 
conflicts was of evidentiary nature; namely, whether or not a condom was used.103 The 
                                                          
83 Global Criminalisation Scan http://www.gnpplus.net/criminalisation/country/canada [1]. 
84  [1998] 2 SCR 371. 
85  [2012] 2 SCR 584. 
86 [2012] 2 SCR 626. 
87 [2003] 2 SCR 134. 
88 [1998] 2 SCR 371. 
89 R v Cuerrier [1998] 2 SCR 371 69. 
90 Canadian HIV/AIDS Legal Network “R v Cuerrier” January 2000 http://www.aidslaw.ca/EN/lawyers-
kit/documents/2.Cuerrier1998summary.pdf  (accessed 2013-04-29) [4]. 
91 [1998] 2 SCR 371 69. 
92 Global Criminalisation Scan http://www.gnpplus.net/criminalisation/country/canada [1]. 
93 [2003] 2 SCR 134. 
94 [2003] 2 SCR 134  15  41. 
95 [2003] 2 SCR 134  10  20. 
96  [2012] 2 SCR 584. 
97 R v Cuerrier [1998] 2 SCR 371 69. 
98 [2012] 2 SCR 584  51  102. 
99 Low viral load, as opposed to an undetectable viral load. 
100 [2012] 2 SCR 584 109  54. ; Pacey  “SCC Decision on HIV disclosure: a lost opportunity for public health”  
October 2012 http://www.pivotlegal.org/scc_hivdecision (accessed 2013-05-09) [2]. 
101 [2012] 2 SCR 626. 
102 [2012] 2 SCR 626  8  6. 
103 [2012] 2 SCR 626  17  30.; Pacey http://www.pivotlegal.org/scc_hivdecision [1]. 
18 
 
Supreme Court of Canada found that even if no condom was used, there was no “significant 
risk”104 involved as D.C.’s viral load was undetectable at the time.105 
 
This chapter studies the Canadian law relating to HIV criminalization. Furthermore, this 
chapter seeks to discuss the concept of “significant risk” and to evaluate the outcomes of the 
various listed cases. It must be noted that Canada is one of the countries with the highest 
HIV conviction rates, and is thus an important departure point for any HIV criminalization 
study.106 
 
2 2 Case Law 
Canada is an important country for study purposes, as it boasts a large amount of interesting 
case law regarding to HIV criminalization. What follows is a discussion of the most influential 
Canadian cases regarding the criminalization of HIV transmission. Furthermore, a discussion 
regarding the concept of “significant risk”107 follows. 
R v Cuerrier 
In the case of R v Cuerrier,108 Henry Cuerrier, an HIV-positive male, was found guilty of two 
counts of aggravated assault, due to the fact that he had unprotected sex with two women, 
without disclosing his status.109 
In 1992, Cuerrier was told by a nurse that he had contracted the HIV virus.110 The nurse then 
advised Cuerrier to notify his sexual partners of his status, and to make use of protective 
measures. Cuerrier went on to say that he could not notify his partners as he lived in a small 
community.111 
Shortly after receiving his test results, Cuerrier engaged in a sexual relationship, where 
unprotected vaginal sex was frequent. Although the woman asked Cuerrier about sexually 
transmitted diseases (STDs), HIV/AIDS was not specifically mentioned. Cuerrier revealed 
that he had tested negative a few months prior, but did not disclose his current status.112 
In 1993, both partners went for HIV tests. Cuerrier tested positive and his partner tested 
negative. The nurse recommended that they make use of condoms, but Cuerrier refused. 
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Cuerrier and his partner continued to have unprotected sex for over a year. His partner 
tested HIV negative at the time of the trial.113 
In June of 1994, Cuerrier received an order from a public health nurse to inform his sexual 
partners of his HIV status, to use condoms and to meet quarterly with a public health nurse 
to ensure compliance with the order.114 During this time period, Cuerrier had engaged in a 
new sexual relationship. After the first sexual encounter, his partner told him that she was 
afraid of diseases, but once again HIV was not specifically mentioned. No condom was used 
for half of their ten sexual encounters. At this point, his partner discovered his status and the 
relationship ended. Cuerrier’s partner, once again, did not contract the virus. 115  
Cuerrier was charged with two counts of aggravated assault.116 A charge of aggravated 
assault requires the prosecution to prove that the acts of the accused endangered the life of 
the complainant.117  Furthermore, the prosecution must prove that the accused intentionally 
applied force without the consent of the complainant.118  
There is no doubt that the respondent endangered the lives of the complainants, by 
exposing them to the risk of HIV infection through unprotected intercourse.119 It is not 
necessary to prove that the complainants were infected with the HIV virus. Harm need not 
actually have resulted.120 The court held that the first requirement is satisfied by the 
significant risk that the complainants suffered, through unprotected intercourse.121  
Because Cuerrier’s sexual partners had consented to have unprotected sex with him, it was 
necessary, in this case, to show that their consent was vitiated by fraud.122 
The court was called upon to determine whether the fact that an HIV-positive individual did 
not disclose his status could be considered as fraud vitiating consent to sex, for the 
purposes of assault. The above is required in terms of section 265(3) of the Criminal 
Code.123 All seven judges who heard the case concluded that the non-disclosure of his 
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status could result in fraud vitiating consent.124 Despite this fact, the judges used different 
approaches to define fraud in this situation.125 
The majority set out a new harm-based approach for deciding what will constitute fraud that 
vitiates consent to physical contact, including sex.126 According to this approach, the fraud in 
section 265(3) (c),127 includes dishonesty128 which had the effect of exposing the consenting 
person to a “significant risk” of serious bodily harm.129 According to the court, the risk of 
contracting the virus, as a result of engaging in unprotected sex, would certainly meet the 
test. Unprotected sexual intercourse could pose a significant risk of the serious bodily harm 
of HIV infection, and thus not disclosing HIV-positive status in the circumstances could 
amount to fraud that vitiates a partner’s consent to have sex. 130 
Despite the above, the court goes on to say that the prosecution is still required to prove, 
beyond a reasonable doubt, that the complainant would have refused to engage in sexual 
activities had she known that he was HIV positive.131 
As a result of this approach adopted by the court, the prosecution must prove three elements 
to establish fraud vitiating partner’s consent, namely; an act by the accused that a 
reasonable person would deem dishonest, a significant risk of bodily harm and it must be 
proven that the complainant would not have consented but for the dishonesty.132  
Cuerrier was convicted on two counts of aggravated assault under sections, 265 and 268 of 
the Criminal Code in November 1994.133  
 
R v Mabior 
Mabior was charged with nine counts of aggravated sexual assault for having sex with 
women and not disclosing that he was HIV-positive.134 Despite the fact that none of his 
sexual partners contracted the virus, at trial, he was convicted of six counts and acquitted on 
three counts.135  
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The trial judge concluded that using a condom during intercourse when viral loads are 
undetectable, does not place a sexual partner at “significant risk” of serious bodily harm.136 
The decision was appealed to the Manitoba Court of Appeal, which came to a different 
conclusion.137 The appeal court found that either low viral loads or condom use could negate 
significant risk. As a result, it was decided that Mabior could only be convicted on two counts 
of aggravated sexual assault. The acquittals were appealed on the other four counts to the 
Supreme Court of Canada.138 
 
The Court concluded that Mabior should be convicted of three of the four counts that he was 
acquitted of at the Court of Appeal.139 In doing so, the Court revisited the test set out in the 
Cuerrier decision, which states that a person may be found guilty of aggravated sexual 
assault under section 273 of the Criminal Code,140 if he fails to disclose HIV-positive status 
before intercourse and there is a realistic possibility that HIV will be transmitted.141 
 
The Court went on to say that clarity was needed in terms of what is and what is not a 
criminal offence in these circumstances. The R v Cuerrier142 decision provided the basic 
requirements for the offence, including that the circumstances must create a “significant risk” 
but did not clarify the precise circumstances when failure to disclose HIV status vitiates 
consent and converts sexual activity into a criminal act.143 
 
When revisiting the R v Cuerrier144 decision, the Court provided a new definition of 
“significant risk,” stating that it is established by a realistic possibility of transmitting the 
virus.145 In terms of Mabior’s charges, the Court applied the new definition of “significant risk” 
to the facts of the case. The Court convicted Mabior on three counts, due to the fact that 
although he had a low viral load when he had intercourse with three sexual partners, he did 
not use a condom.146 The Court concluded that low viral load with no condom-use meets the 
test for a realistic possibility of transmission of the virus and he was, therefore, convicted on 
those counts.147 In the case of the fourth sexual partner, Mabior was not convicted because 
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he used a condom and his viral load was low.148 The Court concluded that the combination 
of a low viral load – as opposed to an undetectable viral load – and of condom use negates 
a realistic possibility of transmission.149 
 
R v D.C. 
In R v D.C150 a woman was charged with sexual assault and aggravated assault. In this 
case, though her viral load was undetectable, the trial judge found no condom was used 
during a sexual encounter with her partner, and since she had not disclosed her HIV-positive 
status, this was grounds to convict her.151  The appeal court set aside the convictions on the 
ground that even without use of a condom, the requirement of a significant risk of serious 
bodily harm was not met, given the her undetectable viral load.152 
On appeal, the court153 found that, on the facts of this case, condom use would have been 
required to preclude a realistic possibility of HIV transmission.  However, the court set aside 
that verdict because it found that the trial judge had erred in convicting the woman because 
there was enough evidence to support the finding that a condom had not been used.154 
 
According to the record the respondent learned that she was HIV-positive in 1991, after the 
death of her partner.155  She was treated with antiretroviral medication.156 In July of 2000, 
she met the complainant and in time, their relationship became intimate.   
Upon learning that the respondent had HIV, the complainant broke off the relationship, but 
renewed it of his own initiative a few weeks later. 157 They moved in together and lived as a 
family for four years.158 During this time, they had protected and unprotected sexual 
relations.  The complainant never contracted HIV.159 
In December 2004, the respondent decided to end the relationship. She asked the 
complainant to leave the house, but he refused to abide by her wishes.160 A few days later, 
the respondent, accompanied by her son, went to the family home to remove her 
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belongings.161  The encounter was violent and the complainant assaulted the respondent 
and her son.  The complainant was charged and convicted of assault.162 
It was only after this incident that the complainant filed his complaint with the police and the 
charges of sexual assault and aggravated assault against the respondent materialised.163 
These charges were based on the ground that when the couple first had sex four years 
earlier, she had not disclosed the fact that she was HIV-positive.164 
 The trial judge concluded that he could not accept the evidence of the complainant.165 This 
was due to the fact that the complainant’s credibility was undermined by certain factors. 
These factors include the manner in which he knowingly had sexual relations with the 
respondent for four years after knowing she was HIV-positive and only having a problem 
with it after the confrontation.166 
The trial judge went on to say that he found neither party credible. However, on the basis of 
a note the respondent’s doctor made seven years earlier, referring to a broken condom, the 
judge concluded that she had lied to her doctor, and inferred that no condom had been 
worn.167  On those speculative grounds she was convicted.168  
The Court of Appeal went on to conclude that the trial judge’s reasoning as to whether a 
condom was used was a reasonable inference, but set aside the convictions on the ground 
that even without condom-use, the requirement of a significant risk of serious bodily harm 
was not met.169 
R v Williams 
In R v Williams,170  Williams began an eighteen-month relationship with the eventual 
complainant in the case.171 This relationship began in June 1991.172 Unprotected sex was 
practiced on numerous occasions. In November of 1991, the respondent learned that he had 
contracted the virus.173  A few days later, the complainant received a negative test result.174 
                                                          
161Ibid. 
162 Ibid. 
163 [2012] 2 SCR 626  17  30. 
164 [2012] 2 SCR 626  17  29. 
165 [2012] 2 SCR 626  16  28. 
166 [2012] 2 SCR 626  17  30. 
167 Ibid; Pacey http://www.pivotlegal.org/scc_hivdecision [1]. 
168 Ibid. 
169 [2012] 2 SCR 626  53  107; Pacey http://www.pivotlegal.org/scc_hivdecision [2]. 
170 [2003] 2 SCR 134. 
171 [2003] 2 SCR 134  5  4. 
172 Ibid. 
173 [2003] 2 SCR 134  6  5. 
174 Ibid. 
24 
 
Despite this, the court acknowledged the fact that although she tested negative, she may 
have been in the “window period.”175  
After Williams found out about his status, he did not disclose this to his partner. The 
relationship went on for another year and included unprotected sex. The respondent had 
been counselled on numerous occasions about his duty to disclose his status.176 
The relationship between the parties ended in late 1992.177 The respondent discovered that 
she was HIV positive in 1994.178 In this case, it was accepted as a fact that the complainant 
would not have had a sexual relationship with the respondent if she knew that he was HIV 
positive.179 
The court was called upon to determine whether HIV positive persons who have unprotected 
sex with their partners and fail to disclose their status to partners, who already have or who 
might have HIV, can be convicted of aggravated assault or attempted aggravated assault.180 
In response to this, the court held that only a charge of attempted aggravated assault could 
stand. This is due to the fact that the prosecution could not prove, beyond a reasonable 
doubt, that the accused’s conduct, after learning that he had tested positive for the virus, 
risked the complainant’s life, if the complainant was or might already have been HIV-
positive.181 
The court went on to say that it was likely that the complainant was already infected with the 
virus through unprotected sex with Williams before he learned of his positive status.182 As a 
result, the prosecution could not prove, beyond a reasonable doubt, that Williams 
endangered the complainant’s life and decided that, absent the aggravation factor of 
endangerment, he could not be convicted of aggravated assault.183 
Williams was thus convicted of attempted aggravated assault and common nuisance.184 
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2 3  The Canadian Criminal Code 
As previously stated, Canada does not have HIV specific legislation. Instead, Canada relies 
on existing laws, in the form of the Canadian Criminal Code.185 Crimes which have been 
used to prosecute HIV transmissions include assault,186 aggravated assault187 and common 
nuisance,188 amongst others.189 These offences will now be discussed below. 
 
2 3 1  Assault 
Section 265 of the Criminal Code provides for the crime of assault.190 According to the 
Criminal Code,191 a person commits an offence when: 
“(a) without the consent of another person, he applies force intentionally to that other 
person, directly or indirectly; 
(b) he attempts or threatens, by an act or a gesture, to apply force to another person, if 
he has, or causes that other person to believe on reasonable grounds that he has, 
present ability to effect his purpose”192 
 
The force referred to in the above definition relates to touching, which thus also includes 
sexual encounters. The person’s consent is not valid if it has been obtained by fraudulent 
means, according to section 265.193  
 
The maximum sentence for assault is imprisonment for up to five years. 
 
2 3 2  Aggravated Assault 
In the case of R v Cuerrier,194 Cuerrier was charged with two counts of aggravated 
assault.195 Aggravated assault is provided for in section 268 of the Criminal Code.196 The 
offence of aggravated assault reads as follows: 
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“Every one commits an aggravated assault who wounds, maims, disfigures or en-
dangers the life of the complainant.”197 
Thus, in order for a charge of aggravated assault to stand, it must extend further than the 
normal definition of assault. In R v Cuerrier198 it was decided that an HIV positive person who 
has unprotected intercourse with another person, without disclosing his or her status, is 
guilty of aggravated assault.199 The reasoning behind this stems from the fact that there is a 
risk of transmitting the disease, which would put the other party’s life in danger.200  
In the case of R v Williams,201 the court was faced with a situation where an HIV positive 
individual had unprotected intercourse with someone who was likely already HIV positive.202 
Because the partner was already likely to be infected, it cannot be said that his life would be 
endangered. In situations like this, only a charge of attempted aggravated assault can 
stand.203 
According to section 268 of the Criminal Code,204 the maximum term of imprisonment for 
aggravated assault is fourteen years. 
2 3 3  Common Nuisance 
Common nuisance has been used to prosecute numerous cases under Canadian law. Some 
of these cases include R v Summer,205 R v Thornton206 and R v Hollihan.207 The Criminal 
Code208 defines common nuisance in section 180(2): 
“For the purposes of this section, every one commits a common nuisance who does an 
unlawful act or fails to discharge a legal duty and thereby -  
(a)endangers the lives, safety, health, property or comfort of the public; or 
(b)obstructs the public in the exercise or enjoyment of any right that is common to all the 
subjects of Her Majesty in Canada”209 
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In Canada, where a person donates blood or transmits the virus through unprotected 
intercourse, that person can be convicted on the grounds of common nuisance.210 In the 
cases of R v Summer211 and R v Thornton,212 it was held that the charges for common 
nuisance will not apply where the conduct does not endanger the safety or the health of the 
public in general.213 In a later case, namely the case of R v Hollihan,214 the court rejected the 
above, and went on to reason that individuals are members of the general public.215 
 
2 4  “Significant Risk” 
Where sexual activities can pose a “significant risk to serious bodily harm” HIV positive 
individuals have a duty to disclose their status to sexual partners.216 This legal obligation 
was brought about by the case of R v Cuerrier.217 The court established that if there was a 
significant risk of HIV transmission, not disclosing one’s status can be deemed a fraud that 
vitiates someone’s consent to sexual activity.218 The court went on to establish that when an 
HIV positive male partakes in unprotected vaginal sex, this poses a significant risk of serious 
bodily harm.219 The court did not further describe what constitutes significant risk, nor did it 
describe the parameters for determining whether or not significant risk occurred.220 
Prosecutions for sexual activities with minimal risk have since been brought to lower 
courts.221 These courts have not consistently applied scientific research, nor have they 
clarified the meaning of significant risk.222  
In the cases of R v Mabior223 and R v D.C.224 the Supreme Court of Canada was called upon 
to determine whether or not someone can be found guilty of an offence for not disclosing 
their status.225 The court decided that the “significant risk” as provided for in R v Cuerrier,226 
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should now mean “a realistic possibility of transmitting HIV.”227 The court decided that, at 
least in heterosexual sexual relationships, one could avoid being convicted by using a 
condom and having a low or an undetectable viral load. 228 Unfortunately, this test has not 
provided much clarity on the matter. 
2 5  Conclusion 
This chapter has analysed the Canadian law relating to HIV-related crime. It has done so by 
focussing on the most influential Canadian cases in this regard, namely; R v Cuerrier,229 R v 
Mabior,230 R v D.C.231 and R v Williams.232  
The cases deal with the concept of “significant risk”233 and how the definition has changed 
with the progression of the precedent. This concept is incredibly important, as it often affects 
the outcome of the prosecutions regarding HIV-related crime. 
Furthermore, there was a study into the crimes under which HIV-related offences can be 
prosecuted. It was pointed out that Canada does not have HIV-specific crime, but rather 
prosecutes HIV-related crimes under existing laws. Examples of these existing laws include 
offences such as assault, aggravated assault and common nuisance. These crimes are 
found in the Canadian Criminal Code.234 
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CHAPTER THREE 
ZIMBABWE 
3 1 Introduction 
When considering whether or not criminalization was the way forward for Zimbabwe, the 
Justice Minister235 seemed to have already made his mind up, judging by the following 
statement, which was put forward to Ziana News Agency: 
“We are going to introduce new legislation which makes it a criminal offense for a person 
infected with AIDS or an STD to have a sexual relationship when they know that they 
have the disease."236 
Zimbabwe has adopted specific HIV laws which criminalize harmful transmission of the HIV 
virus.237 In 2012, Zimbabwe had an estimated 1.4 million people living with HIV.238 With 
around fifteen percent of the population being HIV positive, Zimbabwe is experiencing one of 
the harshest HIV and AIDS epidemics in the world.239  
Although Zimbabwe has enacted HIV-specific legislation, there has only been one conviction 
for the transmission of the HIV virus.240 What is noteworthy about Zimbabwe’s approach to 
criminalization is that Zimbabwean law states that any person, who suspects he or she is 
HIV positive, or is aware of his or her HIV positive status, may be held criminally liable if the 
virus is transmitted.241    
The applicable HIV-specific laws are found in the Criminal Law (Codification and Reform) 
Act (the Act).242 Division D of the Act243 applies to transmission of HIV. Section 79 sets out 
the rules relating to the deliberate transmission of HIV, whereas; section 80 deals specifically 
with sentencing of sexual crimes where HIV infection occurs.244  
As stated, according to media reports, there has been only one conviction so far.245 
Samukeliso Mlilo was charged based on section 79 of the Act.246 Mlilo allegedly infected her 
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husband with the HIV virus, deliberately.247 Although Mlilo started out at trial without any 
legal representation, Lizwe Jamela stepped in to represent her.248 Jamela is a renowned 
human rights lawyer with the Zimbabwean Lawyers for Human Rights.249 The Mlilo case is 
surrounded by criticism and controversy.250 Some believe that the judge’s interpretation was 
incorrect.251  
Many critics contend that the Zimbabwean criminalization legislation is narrow and 
inconsiderate of human rights in general.252 The opinions of these critics will be discussed, in 
an attempt to establish the fairness of the legislation as a whole.  
3 2 The Criminal Law (Codification and Reform) Act 
As with any codified system of law, one needs to look at the source. In this case, the source 
is the Act.253 As discussed in the introduction, the Act254 contains two sections which are 
specifically aimed at harmful HIV transmission. Section 79 contains provisions relating to the 
deliberate transmission of the HIV virus, whilst section 80 contains the sentencing provisions 
regarding HIV infections as a result of sexual crimes.255 These sections will be discussed 
and analysed.  
3 2 1 Section 79 
Section 79 reads as follows: 
“(1) Any person who 
 (a) knowing that he or she is infected with HIV; or 
 (b) realising that there is a real risk or possibility that he or she is infected with HIV;   
intentionally does anything or permits the doing of anything which he or she knows will 
infect, or does anything which he or she realises involves a real risk or possibility of 
infecting another person with HIV, shall be guilty of deliberate transmission of HIV, 
whether or not he or she is married to that other person, and shall be liable to 
imprisonment for a period not exceeding twenty years. 
(2) It shall be a defence to a charge under subsection 1. for the accused to prove that the 
other person concerned— 
(a) knew that the accused was infected with HIV; and 
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(b) consented to the act in question, appreciating the nature of HIV and the possibility of 
becoming infected with it.”256 
The above section not only holds HIV positive individuals criminally liable for the harmful 
transmission of HIV, but also holds individuals who realise a real risk or possibility that he or 
she is infected with HIV criminally liable.257 Unfortunately, this is covers a broad spectrum of 
persons.258 Not only does this section refer to sexual activity, but it could also refer to any 
situation which places another person at risk of contracting the virus.259 Any person who has 
ever engaged in unprotected sexual activity could realise a possibility of HIV infection. 
Furthermore, actual transmission is not required, only the risk of transmission is required.260 
This section can cause serious interpretation issues, as will be shown by the case 
discussion. In other countries, generally, if someone was not aware of his or her HIV status, 
negligent transmission will be the charge.261 In Zimbabwe, however, it appears that even if 
you are unaware of your status, and transfer the virus to another, you can be held criminally 
liable for intentionally transmitting the virus.262 Moreover, even if the virus was not 
transmitted, but there was a real risk of transmission, one can be held criminally liable.263 
This particular section has raised concerns amongst Zimbabwean human rights activists.264 
For example, the Zimbabwe Lawyers for Human Rights (ZLHR) is concerned about the 
existence of criminal law provisions that are vague and thus discriminatory.265 Zimbabwe has 
obligations under International Instruments,266 and is thus obligated to formulate laws which 
do not promote discrimination.267 ZHLR puts forward the notion that section 79268 violates the 
rights and freedoms of people who are HIV positive.269 Furthermore, ZHLR suggests that the 
country rather make use of existing laws.270 Finally, ZHLR argues that section 79271 conflicts 
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with public health goals, as people are afraid to get tested for fear of being stigmatised or 
treated as criminals.272  
Subsection 2 provides for defences to subsection 1.273 If an accused can prove that a victim 
was aware of the accused’s HIV status and still consented to have sexual relations then this 
will act as a defence.274 In addition, the accused must prove that the victim appreciates the 
nature of the HIV virus, as well as the possibility of becoming infected with it.275 Although a 
defence is offered, it will not be easy to prove.276 When in a court room, it is very easy for a 
victim to deny consenting to sexual relations, even if there were consensual sexual relations 
between the accused and the victim.277  
ZHLR has urged the Zimbabwean Parliament to work towards repealing section 79,278 as it is 
bringing incongruity to the statute books of Zimbabwe.279  
3 2 2 Section 80 
Section 80280 provides specific sentencing provisions for HIV transmission as a result 
of sexual crimes. Section 80281 reads as follows: 
“(1) Where a person is convicted of— 
(a) rape; or 
(b) aggravated indecent assault; or 
(c) sexual intercourse or performing an indecent act with a young person, involving any 
penetration of any part of his or her or another person’s body that incurs a risk of 
transmission of HIV; 
and it is proved that, at the time of the commission of the crime, the convicted person 
was infected with HIV, whether or not he or she was aware of his or her infection, he or 
she shall be sentenced to imprisonment for a period of not less than ten years. 
(2) For the purposes of this section— 
(a) the presence in a person’s body of HIV antibodies or antigens, detected through an 
appropriate test, shall be prima facie proof that the person concerned is infected with 
HIV; 
(b) if it is proved that a person was infected with HIV within thirty days after committing a 
crime referred to in those sections, it shall be presumed, unless the contrary is shown, 
that he or she was infected with HIV when he or she committed the crime.”282 
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Thus, it is evident that in Zimbabwean law, sexual offences which result in HIV transmission 
carry harsher penalties.283 Following in the footsteps of section 79,284 section 80285 carries 
harsh penalties for those who may not even be aware of their HIV status. In addition, section 
80286 does not require the recognition of real risk or possibility of HIV infection by the 
accused.287 Even if the accused is unaware of his or her HIV status, an additional penalty of 
up to ten years imprisonment can apply.288  
As with section 79,289 it seems that a risk of transmission, as opposed to actual transmission 
will suffice.290  
The Act291 is an extraordinary piece of legislation. Not only does the Act292 make it a crime 
for a person who knows that he or she has HIV to infect another; it makes it a crime for 
anyone who realises that there is a real risk or possibility that he or she might have HIV, to 
do anything, that may involve a real risk or possibility that he or she infects another with 
HIV.293 Although the Act294 provides for deliberate transmission, one can commit a crime in 
terms of Division D of the Act,295 even if you do not transmit the virus, or in some cases, if 
you do not have the HIV virus.  
The Canadian HIV/AIDS Legal Network suggests that the Zimbabwean law is wide enough 
to cover a pregnant woman who knows or suspects she has the HIV virus.296 If she were to 
do anything which could involve the possibility of infecting another person, the law could put 
her in a position where she is guilty of deliberately transmitting the virus.297 In this scenario, a 
pregnant woman, by breast feeding her child, would be committing a crime in terms of 
Division D of the Act.298 Even if her baby does not contract the virus, she could face up to 
twenty years imprisonment.299  
                                                          
283 Global Criminalisation Scan http://www.gnpplus.net/criminalisation/country/zimbabwe [1]. 
284 Act 23/2004. 
285 Ibid. 
286 Ibid. 
287 Ibid. 
288 Ibid. 
289 Ibid. 
290 Ibid. 
291 Ibid. 
292 Ibid. 
293 The Canadian HIV/AIDS Legal Network 
http://www.aidslaw.ca/publications/interfaces/downloadFile.php?ref=1603 [3]. 
294 Act 23/2004. 
295 Ibid. 
296 The Canadian HIV/AIDS Legal Network 
http://www.aidslaw.ca/publications/interfaces/downloadFile.php?ref=1603 [3]. 
297 Ibid. 
298 Act 23/2004. 
299 The Canadian HIV/AIDS Legal Network 
http://www.aidslaw.ca/publications/interfaces/downloadFile.php?ref=1603 [3]. 
34 
 
3 3 The Samukeliso Mlilo case 
Mlilo was accused of deliberately infecting her husband with the HIV virus.300 Mlilo was 
charged under section 79 of the Act.301 Mlilo and her husband had been involved in love 
affairs before getting together.302 Mlilo only discovered that she was HIV positive when she 
sought antenatal care after falling pregnant, whilst living with her husband.303 As part of 
Zimbabwe’s health policy, it is compulsory for all pregnant women to be tested for HIV.304 
Mlilo and her husband had already been living together for a year before the pregnancy.305 
In her defence, Mlilo stated that she had disclosed her HIV status to her husband, who then 
assisted her in getting antiretroviral medication.306  
At the initial stages of her trial, Mlilo had no legal representation.307 It was a relief for Mlilo 
when Lizwe Jamela, from the ZLHR took her case.308 Jamela accepts that Zimbabwean law 
criminalizes deliberate HIV transmission.309 He argues, however, that Zimbabwean law does 
not take into account whether actual infection occurred or not, and secondly, as in Mlilo’s 
case, who infected who.310 Jamela argues that because both Mlilo and her husband had 
engaged in love affairs, paired with the fact that they had been living together for a year 
before she tested positive, means that either of them could have infected the other with the 
virus.311  
Jamela also argues that the law in section 79312 is vague. This vagueness can lead to 
arbitrary arrests and prosecution of people in contravention of the law.313 The section seems 
to be so broad and over reaching that what constitutes criminal conduct is not clear.314  
Tinashe Mundawarara is an AIDS activist in Zimbabwe.315 Mundawarara states that Mlilo is 
one of several individuals in the country to be victims of the law, which is meant to be 
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protecting them.316 Mundawarara argues that the law contained in section 79317 is so vague 
that even an HIV negative individual could be charged and prosecuted for transmitting the 
virus.318 Mundawarara’s other main concern is the conundrum of who infected who, which 
baffles him, because Mlilo and her husband had been staying together for a year before her 
HIV positive test result.319 
Mundawarara believes that intentional HIV transmission is not proper, but argues that this 
particular law stigmatises HIV positive individuals.320 He contends that the state should make 
use of existing laws to prosecute harmful HIV behaviour.321 He is of opinion that Mlilo’s case 
is an example of the violation of women’s rights, as women are likely to know their status 
first.322  
Jamela has been able to appeal to the Supreme Court of Zimbabwe.323 He argues that the 
legislation is unconstitutional and discriminates against people who are HIV positive.324 The 
basis for the appeal is to deal with the constitutionality of section 79.325   
3 4 Conclusion 
Section 79 and section 80326 are considered to be vague and inappropriate by critics.327 
Although many countries opt for the criminalization approach towards harmful HIV-related 
behaviour, Zimbabwe certainly seems to have taken this to the next level. Although the 
legislation was, in fact, an attempt at reducing HIV infections, some argue that the harsh 
laws could prevent people from obtaining HIV tests.328  
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The case of Mlilo is on appeal to the Supreme Court, where the constitutionality of the 
section 79329 provisions will be tested. It remains to be seen, however, whether the 
provisions of section 80330 will be tested in order to establish their constitutionality.  
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CHAPTER FOUR 
UNITED KINGDOM 
 
4 1 Introduction 
The United Kingdom criminalizes intentional HIV transmission, but does not have any HIV-
specific laws in place.331 The law in Scotland differs from the law in Northern Ireland, 
England and Wales, but prosecutions have taken place in all three countries.332 The position 
in Northern Ireland is similar to the position in England and Wales, but there have not yet 
been any prosecutions.333 Because the law differs, Scotland will be dealt with separately. In 
Northern Ireland, England and Wales, you can only be prosecuted if you have actually 
transmitted, or attempted to transmit, the virus to another person whereas; in Scotland, you 
can also be prosecuted if you merely put someone at risk, for example, by engaging in 
unprotected sex with that person.334 This chapter seeks to differentiate between the laws 
related to HIV criminalization in the United Kingdom, and discuss applicable case law. 
Because the law of Northern Ireland is very similar to the law in England and Wales, and 
there have been no prosecutions, Northern Ireland will not be discussed below.  
England and Wales 
England and Wales prosecute HIV-transmission by relying on existing laws. The law relied 
upon in HIV-related prosecutions is the Offences Against the Person Act.335 Particularly 
important sections of the Offences Against the Person Act are sections 18 and 20.336 Section 
18 deals with wounding with intent to do grievous bodily harm and section 20 deals with 
inflicting a bodily injury with or without a weapon.337 It is also possible, in England and 
Wales, to be charged with attempted intentional transmission, or reckless transmission.338  
The two main cases dealing with HIV-transmission are the cases of R v Dica339 and R v 
Konzani.340 In R v Dica,341 it was held that a person was reckless, if knowing he or she was 
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HIV positive, did not disclose his or her status to a sexual partner and then transmitted the 
virus.342 This case also held that there is a higher standard of disclosure expected from 
someone in a relationship, compared to the known risks of casual sex.343 R v Konzani344 was 
heard by the same court as R v Dica.345 In R v Konzani,346 it was established that consent to 
contract HIV could not be inferred from consent to unprotected intercourse, and thus, is not a 
valid defence.347  
Another case, R v Kouassi Adaye,348 dealt with reckless transmission of the virus, although 
Adaye had never been diagnosed. Adaye had been diagnosed with other STDs and was told 
by a doctor that there was an incredibly high chance of him being HIV positive.349 Because 
of this, along with the fact that he had been offered an HIV test and turned it down, it was 
very likely that he had transmitted the virus to his sexual partner.350  
As of April 2012, there have been twenty prosecutions in England and Wales, of which 
fourteen pleaded or were found guilty.351 Six of the twenty were acquitted after being found 
not guilty, or because the case was dropped due to lack of evidence.352  
Scotland 
The position in Scotland is different to the position in England and Wales.353 In Scotland, one 
can be charged for HIV transmission under culpable and reckless conduct.354 Both alleged 
transmission and alleged HIV exposure can lead to prosecution in Scotland.355  
Three cases relating to HIV transmission are discussed under this section. The first case is 
that of Her Majesty's Advocate v Stephen Robert Kelly.356 Kelly was the first person in the 
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United Kingdom to be prosecuted for HIV transmission.357 Kelly was convicted of culpable 
and reckless conduct, after engaging in unprotected sexual intercourse with his partner, 
whilst knowing he was HIV positive.358  
The second case is that of Her Majesty’s Advocate v Giovanni Mola.359 In this case, Mola 
was sentenced to nine years in jail after recklessly infecting his sexual partner with HIV and 
Hepatitis C.360  
The third case under consideration is that of Her Majesty’s Advocate v Mark Devereaux.361 
In this case, Devereaux was convicted of culpable and reckless conduct, and was sentenced 
to ten years in prison.362 This case was the first exposure case, and transmission occurred in 
only one of the cases.363  
Some AIDS activists have lashed out at the judgement of Devereaux, saying that HIV 
positive individuals should not be punished if no transmission occurred.364  
4 2  England and Wales 
In 2003, many HIV positive individuals, as well as AIDS organisations were shocked to hear 
that a man had been prosecuted for infecting his sexual partners with the HIV virus.365 Other 
cases followed, most of which resulted in convictions.366 As discussed in the introduction 
above, the prosecutions have been brought under the provisions of section 18 and 20 of the 
Offences Against the Person Act.367 Conviction under section 20368 includes reckless 
transmission during unprotected intercourse.369 Until R v Dica370 it was considered extremely 
unlikely that a prosecution for reckless HIV transmission could be brought under English 
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law.371 What follows is a brief history of the development of English law regarding the 
transmission of diseases. Although the R v Clarence372 and R v Wilson373 cases do not apply 
directly to HIV transmission, they apply to other sexually transmitted diseases. 
In the early case of R v Clarence,374 the defendant had sexual intercourse with his wife 
knowing that he had gonorrhoea.375 The infection was thus passed to his wife, and he was 
convicted under sections 47 and 20 of the Offences Against the Person Act.376 On appeal, 
Clarence’s conviction was set aside.377 The reasons the court gave for setting aside the 
conviction included the fact that for the applicable sections of the Offences Against the 
Person Act378 to apply, a defendant must have inflicted harm on the victim.379 The court held 
that because no assault occurred, there could be no liability.380 Furthermore, the majority 
failed to separate the concept of consent to intercourse, from consent to risk of infection.381 
The majority, in this regard, argued that it would be unsatisfactory to reason that because 
the wife’s consent to intercourse was obtained by fraud;382 such fraud would vitiate her 
consent.383 This would mean that Clarence had raped his wife, which was not the case.384 
Clarence’s wife had consented to the intercourse, and thus, the court argued that the only 
ways for fraud to vitiate consent is if there is deception as to identity or the nature of the 
act.385 These were not satisfied in this case.386 Because there was no rape or assault, no 
liability was incurred for reckless transmission of an infection which could cause bodily 
harm.387 The approach followed by the court in R v Clarence388 is deemed to be flawed.389 In 
the case of R v Wilson,390 the House of Lords held that inflicting bodily harm does not always 
include an allegation of assault. Thus, infecting someone with a disease does not require an 
assault.391 
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These cases provide an outline regarding the development of the law in the scope of 
infectious diseases. Below, the relevant provisions of the Offences Against the Person 
Act,392 as well as more recent cases are discussed. 
4 2 1 The Offences Against the Person Act393 
As stated, the United Kingdom does not have HIV-specific legislation.394 The United 
Kingdom has opted to make use of existing laws when prosecuting harmful HIV-related 
behaviour.395 Particular sections of the Offences Against the Person Act396 which are 
relevant to the prosecution of harmful HIV-related behaviour are sections 18 and 20.397 
These sections are discussed below. 
Section 18398 is the provision providing for wounding with intent to do grievous bodily 
harm.399 Section 18 provides that anyone who unlawfully and maliciously, by any means 
whatsoever, causes intentional grievous bodily harm to any person, is guilty of an offence. 
Section 18 thus related to intentional transmission of HIV.400 Thus far, there have been no 
prosecutions for intentional transmission.401 Despite this, some individuals have been initially 
charged under section 18, and the charge did not succeed.402 This is mostly due to the fact 
that it will be very difficult to prove that someone intentionally wanted to infect another with 
the HIV virus.403 The maximum prescribed penalty is life imprisonment, but there is no 
minimum sentence.404  
Section 20405 contains the provisions relating to inflicting bodily harm, with or without the use 
of a weapon. Section 20 states that any person who unlawfully and maliciously wounds or 
inflicts grievous bodily harm upon any other person, either with or without a weapon or 
instrument, is guilty of a misdemeanour.406 The maximum prison sentence prescribed the 
sentence is five years, for each person infected.407 There is no prescribed minimum 
sentence.408 The judge may decide whether non-United Kingdom residents may be deported 
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after he or she has fulfilled his or her prison sentence.409 Section 20 provides for reckless 
transmission.410 So far, all prosecutions in the United Kingdom have been for reckless 
transmission.411  
4 2 2 Case Law 
R v Dica 
In December 1995, Dica was told that he was HIV positive.412 He thus started taking the 
appropriate medication.413 The first complainant was a refugee from Somalia.414 A 
relationship stated between the two, and the appellant refused to make use of condoms.415 
The first complainant went to hospital, as she was suffering from thrush and swollen glands, 
where she was diagnosed with HIV.416 When the first complainant was cross examined it 
became evident that she may have contracted the virus from sources other than the 
appellant.417  
The second complainant had both protected and unprotected intercourse with the appellant. 
When seeking medical advice,418 she was diagnosed as being HIV positive.419  Other than 
the appellant, her only sexual partner in the last eighteen years was her husband.420  
The appellant was arrested in 2002.421 When cautioned, Dica alerted officers to the fact that 
he was terminally ill and had to undergo an operation at the hospital.422 Thus, he was 
interviewed in the presence of his solicitor a few days later. He claimed to have met the first 
complainant in Kenya, where they engaged in a sexual relationship.423 They then 
reconnected in the United Kingdom.424 He claimed to have disclosed his HIV positive status 
to the first complainant, and she responded by saying that she also suspected that she was 
HIV positive.425 According to the appellant, the first complainant was engaging in sexual 
intercourse with six to ten different men.426  In relation to the second complainant, the 
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appellant stated that they engaged in casual sex once, and then resumed the sexual 
relationship a few years later.427 At this stage, the appellant claimed that the second 
complainant knew of his positive HIV status.428 After discussing the relationships he had with 
the two complainants, the appellant was cautioned.429  
The prosecution did not allege that the appellant raped or intentionally infected the 
complainants with HIV.430 Rather, it was alleged that because he knew he was HIV positive 
and still engaged in unprotected intercourse, he was reckless.431 Thus, it was alleged that he 
inflicted grievous bodily harm on them.432 Although both women consented to unprotected 
intercourse with Dica, it was argued by the prosecution that neither of the complainants 
would have consented if they were aware of his HIV status.433  
The appeal court held that R v Clarence434 was no longer good law, and that a defendant 
who infects his partner with HIV, without disclosing his positive status could be liable for 
recklessly inflicting grievous bodily harm.435 In following R v Wilson,436 the court found that 
the case destroyed one of the underlying foundations in R v Clarence,437 and thus has no 
further application.438  
Next, the court went on to the issue of consent. Because there was no deception regarding 
the nature of the act or the identity of Dica, the victims’ consent to intercourse was valid.439 
This, however, was not contested by the prosecution.440 The prosecution was more 
interested in whether the victims had consented to the infliction of grievous bodily harm, and 
whether this consent could be valid.441 In this regard, the court revisited R v Brown.442 R v 
Brown443 considered a group of homosexual males who were convicted for intentionally 
inflicting bodily harm in terms of section 20 and section 40 of the Offences Against the 
Person Act,444 even though consent was given. In R v Brown445 it was stated that consent to 
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deliberate bodily harm was invalid.446 This suggests that victims cannot consent to 
intentional bodily harm.447 This was also the opinion of the trial judge in R v Dica.448  
However, the appeal court distinguished the situation in R v Brown,449 by pointing out that 
the defendants had engaged in deliberate infliction of harm for sexual gratification.450 It was 
held that, provided transmission was not deliberate, but there was a risk of harm, a victim 
could consent to such a risk.451 The court found that the trial judge had erred in his decision 
and thus ordered a retrial.452  
R v Dica453 raised many important issues. Firstly, a defendant may now incur criminal liability 
for recklessly transmitting the HIV virus.454 Secondly, the court stated that consent is a 
defence to reckless transmission.455 Because of the open ends left by R v Dica,456 the issue 
of reckless transmission resurfaced in R v Konzani.457  
R v Konzani 
The facts in R v Konzani458 were similar to the facts of R v Dica.459 Konzani infected three 
women, by having unprotected intercourse with them on various occasions.460 Konzani 
claimed that the victims had consented to the risk of infection, because although they were 
not aware of his HIV positive status, they were aware of the risks of engaging in unprotected 
intercourse.461 All three victims contracted the HIV virus from having intercourse with 
Konzani.462  
The court held that a person cannot give informed consent to something of which she is 
ignorant.463 The court also stated that a defendant who does not tell a sexual partner about 
his infection cannot rely on a defence of reasonable belief in consent because the 
concealment of the infection means that the partner has been deceived.464 The decision 
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barred defendants from relying on a victim’s consent to unprotected sex as a defence to 
reckless transmission.465  
Both R v Dica466 and R v Konzani467 failed to give guidance on whether a defendant needs to 
be aware of his HIV status, or merely suspect he is HIV positive.468 This was considered in R 
v Adaye.469  
R v Kouassi Adaye 
In R v Kouassi Adaye,470 the defendant was convicted of recklessly transmitting HIV to his 
sexual partner, despite the fact that he had never been diagnosed.471 He had, however, 
been diagnosed with other STDs, and was told that he was at a high risk of being HIV 
positive.472 The fact that Adaye knew that it was very likely that he was HIV positive and 
proceeded with unprotected intercourse, was considered as recklessness of the highest 
degree.473 Adaye could easily have discovered his status, as he had, in fact, declined HIV 
tests.474 On this basis, he was found to have recklessly transmitted HIV to his sexual 
partner.475  
4 3 Scotland 
In Scotland, possible charges for HIV transmission are the common law offence of assault, 
in cases of intention, or “culpable and reckless conduct”.476 The law in Scotland is similar to 
the law in England and Wales, but there are a few differences.477 Firstly, someone who is 
HIV positive could be prosecuted for exposing someone to HIV, even if the virus is not 
transmitted to the other person.478 Prosecution for exposure to the HIV virus is not possible 
in England and Wales.479 A complainant’s consent to risk is not a defence to reckless 
conduct in Scottish law.480    
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Her Majesty's Advocate v Stephen Robert Kelly. 
In the case of Her Majesty’s Advocate v Stephen Robert Kelly,481 Kelly was one of at least 
fourteen drug injectors at a prison in Scotland.482 These drug users thus became infected 
with the HIV virus.483 He underwent counselling from an outside professional, and he 
received post-test counselling.484 Molecular research studies showed that thirteen of the 
fourteen prisoners, as well as one female contact had the same strain of the virus.485 In early 
1994, he and the female contact, Anne Craig, had unprotected vaginal and anal intercourse, 
over a period of about two months.486 Kelly thus infected Craig with the HIV virus, but did not 
disclose his HIV status to her.487 Craig had three children at the time.488 Kelly was sentenced 
to five years imprisonment for culpably and recklessly transmitting the virus to Craig.489  
Her Majesty’s Advocate v Giovanni Mola 
Over a period of five months, from 2003 to 2004, Mola490 was engaging in unprotected 
intercourse with a partner.491 Mola, according to the victim, refused to make use of 
condoms.492 The victim alleged that condoms were only used on the first and last sexual 
encounters.493 A month after their last sexual encounter the victim tested positive for HIV, as 
well as Hepatitis C.494  
Mola was initially charged with culpable and reckless conduct.495 It was alleged that Mola 
was aware of his HIV and Hepatitis C positive status.496 Furthermore, it was evident that he 
believed or was aware that HIV and Hepatitis C could be transmitted through vaginal or oral 
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sexual intercourse.497 Despite this, he did not disclose his status to his partner.498 During the 
trial, Mola admitted to all of the charges, but one.499 He denied refusing to make use of 
condoms.500 The outcome of the trial thus depended on the credibility of Mola and his 
partner.501 The Glasgow High Court found Mola guilty of reckless injury.502  
On sentencing, the judge took various factors into account. The judge considered the fact 
that Mola had intercourse with his partner on various occasions and did not make use of 
condoms, even when asked to do so.503 Furthermore, he was aware of his HIV and Hepatitis 
status, and did not disclose this to his sexual partner.504 The fact that Mola did not follow the 
medical advice505 he received also acted as an aggravating factor.506 Because Mola’s sexual 
partner had not engaged in sexual intercourse before she met Mola, was also considered by 
the judge.507 The judge was of opinion that because Mola’s sexual partner had never had 
another sexual partner, she relied on Mola, as a sexually experienced adult, to be 
responsible.508 The judge also considered the fact that Mola had criminal records for crimes 
of dishonesty, including theft and extortion.509 The judge, however, stated that he attached 
little weight to the criminal records as they did not appear to be related to the current 
offence.510 Accordingly, Mola was sentenced to nine years in prison.511 In addition to 
imprisonment, Mola was certified for the Sexual Offences Act,512 where he was listed as a 
known sex offender.513   
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The trial of Mola revolved around the fact of whether condoms were used or not.514 
According to medical advice given to Mola, he was instructed that he would not have to 
disclose his HIV status, provided he made use of condoms.515 In the trial, it was evident that 
condoms were not used, and thus, by not disclosing his status, he put his sexual partner at 
risk.516 The Mola case is an important turning point in the Scottish law, as it is the first case 
which suggests that condom usage will negate the need to disclose HIV status.517 
Her Majesty’s Advocate v Mark Devereaux 
In the case of Her Majesty’s Advocate v Mark Devereaux,518 Devereaux had sexual 
intercourse with four women, and did not disclose his HIV status.519 Devereaux first tested 
positive for the virus in 1994.520 Due to his job as a chef, he moved around both locally and 
internationally.521 Three of the four women with whom he had a sexual relationship did not 
contract the virus from him.522 Her Majesty’s Advocate v Devereaux523 is thus the first case in 
Scotland which prosecutes an individual for HIV exposure.524 
The fourth woman, who tested positive for HIV was in a six-year relationship with 
Devereaux.525 When Devereaux was away, she found a letter stating that Devereaux was 
HIV positive.526 When she confronted him about the letter, Devereaux merely denied any 
knowledge of the letter, claiming to never have seen it before.527 Eventually, he admitted to 
the being HIV positive, but said that he had only known for about a year.528 At the time, she 
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was pregnant with twins, who were fathered by Devereaux.529 Because she feared that they 
would be infected with HIV, she aborted the twins. 530 
Devereaux admitted to having unprotected intercourse with four women whilst he was HIV 
positive, and confirmed that he did not disclose his status to any of them.531 Devereaux 
admitted to all four charges of culpable and reckless conduct.532 During sentencing at the 
High Court of Dumbarton, the judge told Devereaux that his behaviour was selfish, 
dangerous and irresponsible.533 Devereaux was sentenced to ten years imprisonment, and 
was added to the sex offenders register.534 Devereaux appealed the sentence, and the Court 
of Criminal Appeal in Edinburgh ruled that the sentence had been excessive.535 The 
sentence was thus dropped to eight years.536 
4 4 Conclusion 
The position on harmful HIV-related behaviour differs throughout the United Kingdom. In 
England and Wales, prosecution is possible for HIV transmission, whereas; in Scotland, one 
can even be prosecuted for merely exposing someone to the HIV virus.537 In England and 
Wales, individuals accused of intentionally transmitting the HIV virus are prosecuted under 
the Offences Against the Person Act,538 and in Scotland, the applicable conduct is culpable 
and reckless conduct.539  
In the case law covering England and Wales, the cases of R v Dica,540 R v Konzani541 and R 
v Kouassi Adaye,542 the accused were charged with recklessly transmitting the HIV virus.543 
This is because, under English law, it is very difficult to prove intent.544 In all three of the 
above cases, the accused was eventually convicted for recklessly transmitting the HIV 
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virus.545 In R v Kouassi Adaye,546 it was held that even if someone is not aware of his or her 
status, but has reason to suspect he is HIV positive, and then infects another person with the 
virus, he can still be convicted of reckless transmission.547  
In the Scottish cases of Her Majesty’s Advocate v Stephen Kelly, Her Majesty’s Advocate v 
Giovanni Mola and Her Majesty’s Advocate v Mark Devereaux, it was shown that reckless 
transmission, as well as exposure is punishable.  
In the United Kingdom, academics are concerned that sentences are too harsh for people 
living with HIV.548 Furthermore, activists are afraid that such strict rules will prevent people 
from getting tested for the HIV virus, to avoid prosecution.549  
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CHAPTER FIVE 
NEW ZEALAND 
 
5 1 Introduction 
New Zealand does not have specific laws in place which criminalize HIV transmission.550 
Rather, New Zealand relies on existing laws to prosecute harmful HIV-related behaviour.551 
Three sections552 of the Crimes Act553 are applicable to HIV-related crimes.554 The crimes 
listed in these sections of the Crimes Act555 include wounding with intent,556 criminal 
nuisance557 and the duty of persons in control of dangerous things.558  
The law in New Zealand criminalizes harmful HIV transmission, as well as cases where the 
virus was not actually transmitted.559 In New Zealand, it has been established that disclosure 
of one’s HIV status is not required, provided a condom is used.560 Thus, by using a condom, 
an HIV positive individual will not run the risk of being held criminally liable for spreading the 
virus.561 If there is no condom-use, a HIV positive individual needs to disclose his or her 
positive status.562 
This chapter will focus on three cases, which shaped the law in New Zealand relating to HIV 
transmission.563 These are the cases of R v Mwai;564 New Zealand Police v Dalley565 and a 
case, regarding the alleged crimes of Glenn Mills, which did not reach a court, as he was 
found dead in his prison cell.566  
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This chapter sets out the above and seeks to provide an in-depth analysis of the law in New 
Zealand which related to HIV transmission. Furthermore, this chapter seeks to discuss the 
above cases. 
5 2 The Crimes Act 
The applicable of sections of the Crimes Act are sections 156, 145 and 188.567 Section 156 
places a duty on persons who are in charge of dangerous things.568 Thus, all people in New 
Zealand have a duty to take care when they are in control of something that can endanger 
the life, health or safety of the public.569 Section 145 is consulted where there was no 
transmission of the HIV virus, but there was a risk to transmit the virus.570 Finally, section 
188 deals with wounding with intent.571 Section 188 can also apply where recklessness was 
involved.572 These sections will now be discussed in greater detail.  
Section 156 
As stated above, section 156573 places a duty on all persons who are in charge of dangerous 
things. The definition of “dangerous things” is found in section 156, which is stated below: 
“Every one who has in his charge or under his control anything whatever, whether 
animate or inanimate, or who erects, makes, operates, or maintains anything whatever, 
which, in the absence of precaution or care, may endanger human life is under a legal 
duty to take reasonable precautions against and to use reasonable care to avoid such 
danger, and is criminally responsible for the consequences of omitting without lawful 
excuse to discharge that duty.”574 
This section has implications for harmful HIV-related behaviour.575 In New Zealand, section 
156576 places a duty on all people to take care when they are in control of something that 
can endanger the life, health or safety of other individuals.577 In the HIV context, HIV-infected 
blood is considered to be a dangerous thing which HIV positive people are in control of.578 
Thus, HIV positive individuals must legally take reasonable precautions to avoid transmitting 
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the virus to other people.579 Failure to do so could result in criminal liability in terms of 
section 156.580 
Section 145 
Section 145581 is applicable to cases where HIV has not been transmitted, but there was a 
risk of transmission, which was ignored. Section 145 states the following: 
“(1) Every one commits criminal nuisance who does any unlawful act or omits to 
discharge any legal duty, such act or omission being one which he knew would endanger 
the lives, safety, or health of the public, or the life, safety, or health of any individual. 
(2) Every one who commits criminal nuisance is liable to imprisonment for a term not 
exceeding 1 year.”582 
It is evident that section 145 places a duty on individuals to comply with certain legal duties 
when another’s health or safety is put at risk.583 In an HIV context, this means that when an 
HIV positive individual has unprotected intercourse with a partner, and the virus is not 
transmitted, he or she can still be held criminally liable under section 145584 for not 
complying with the legal duties contained herein.585 
Section 188 
Section 188586 deals with intentionally or recklessly wounding another person. The section is 
displayed below: 
“1) Every one is liable to imprisonment for a term not exceeding 14 years who, with intent 
to cause grievous bodily harm to any one, wounds, maims, disfigures, or causes 
grievous bodily harm to any person. 
(2) Every one is liable to imprisonment for a term not exceeding 7 years who, with intent 
to injure anyone, or with reckless disregard for the safety of others, wounds, maims, 
disfigures, or causes grievous bodily harm to any person.”587 
Under section 188,588 if anyone transmits the HIV virus to a partner, and it cannot be shown 
that there was concern for the safety of their partner, the HIV positive person could be held 
criminally liable, and can be sentenced to imprisonment.589 
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5 3 Case law 
R v Mwai 
R v Mwai590 was New Zealand’s first case which dealt with criminal HIV transmission, in 
1993 Mwai was charged with a number of offences relating to HIV infection.591 Mwai, a 
Kenyan man, was a on a tourist visa in New Zealand.592 Mwai engaged in sexual intercourse 
with several women, and two became infected with the HIV virus.593 Mwai came under police 
attention when a woman claimed to have contracted the virus when having unprotected 
intercourse with Mwai.594 Mwai was charged under sections 201,188 and 145 of the Crimes 
Act.595  
Section 201596 read as follows: 
“Every one is liable to imprisonment for a term not exceeding 14 years who, wilfully and 
without lawful justification or excuse, causes or produces in any other person any 
disease or sickness.”597 
Mwai was discharged on this count, by the judge, in terms of section 347.598 This section 
empowered the presiding officer to discharge the accused in circumstances he deemed 
fit.599 Since 1993, the Crimes Act600 has undergone many amendments. Section 201601 was 
repealed by section 164(b) of the Sentencing Act,602 which deals with acceleration of death 
and reads as follows: 
“Every one who by any act or omission causes the death of another person kills that 
person, although the effect of the bodily injury caused to that person was merely to 
hasten his death while labouring under some disorder or disease arising from some other 
cause.”603 
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Section 347 of the Crimes Act604 has also since been repealed, by section 6 of the Crimes 
Amendment Act.605 
Mwai was also charged under Section 188,606 which discussed above, deals with wounding 
with intent.607 The maximum penalty is fourteen years imprisonment if there is an intention to 
commit grievous bodily harm.608 If there is intent to injure, but there is no intent to cause 
grievous bodily harm, the maximum sentence is seven years.609 
A final charge was laid under section 145 of the Crimes Act.610 Section 145 deals with 
criminal nuisance.611 The maximum imprisonment is for one year, where someone fails to 
perform a legal duty, which thus endangers the safety, health or lives of other people.612  
An appeal, lodged by Mwai, was dismissed on all grounds.613 Three issues were raised. 
Firstly, the court had to analyse whether infecting a person with HIV could constitute 
grievous bodily harm, and whether the psychological harm caused by exposure could 
constitute grievous bodily harm.614 The court held that infected someone with HIV 
constituted grievous bodily harm.615 The appellant argued that section 188616 only deals with 
immediate harm, and not prospective harm.617 This was rejected by the court, as it stated 
that the link between cause and effect is a physical link, and not one of time.618 The court 
considered the case of R v Chan-Fook,619 and thus established that the psychological injury 
caused by exposure to the HIV virus can constitute grievous bodily harm, if there is sufficient 
medical evidence.620  
Secondly, the court had to consider whether the causal link between the sexual intercourse 
and the infection be proved to the necessary criminal standard, considering the infection is 
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beyond the control of the carrier.621 The court held that it was only necessary to prove that 
the act caused the infection, and in this case, it was so.622  
Finally, the court had to consider whether the appellant omitted to perform a legal duty, by 
not making use of a condom or by not disclosing.623 The appellant submitted that he had no 
control over the virus, and thus, he had no legal duty in respect of it.624 The court, in 
interpreting section 156 of the Crimes Act,625 held that the term “anything whatever”626 which 
relates to the dangerous substance, referred to the semen and not the virus.627 Thus, Mwai 
was under a legal duty to make use of a condom, which he failed to do.628 In this case, it was 
recognised that the use of a condom would constitute a defence to the charge.629  
Mwai was sentenced to seven years imprisonment.630 When Mwai was released and 
deported, he died of tuberculosis.631 
New Zealand Police v Dalley 
In the case of New Zealand Police v Dalley,632 Dalley was HIV positive and was charged with 
criminal nuisance arising out of intercourse with the complainant.633 The complainant did not 
contract the HIV virus.634 In this case, Dalley was aware of his HIV status, but did not 
disclose his positive status to his sexual partner.635 A condom had been used for vaginal 
sex, but not for oral sex.636 The police pressed for a finding that Dalley could only discharge 
his duty by disclosing his HIV status.637 The reasoning behind this is that the taking of a 
reasonable precaution included that his partner did not take a risk in ignorance.638 This 
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submission suggested that care could not be taken by making use of condoms.639 The judge 
rejected this submission.640 The judge’s reasoning was that section 145 and section 156641 
required taking reasonable precautions to avoid the risk of the dangerous thing.642 The 
offence did not speak to any requirement of disclosure, and because of the low risk of 
transmission through protected sex, reasonable precautions had been taken.643  
The judge continued by saying that although there may be a moral duty to disclose his HIV 
status, the legal duty was that he must take precautions, which Dalley had done.644 The legal 
duty is thus about taking reasonable precautions to prevent danger from materialising, and 
condom use can fulfil this duty.645  
A separate charge of criminal nuisance had been laid in respect of the oral sex.646 All 
medical experts consulted during the trial agreed that the risk of transmission through oral 
sex was negligible.647 On this basis, Dalley argued that he owed his partner no duty in 
respect of the oral sex.648 The judge rejected Dalley’s argument that he has no duty.649 The 
judge referred to section 156,650 and further stated that anyone who had in their control a 
thing which could endanger human life must take reasonable precautions.651 The judge 
continued, by saying that Dalley had such a thing, namely the HIV virus.652 The judge went 
on to say that, regarding the oral sex, she discharged his duty for two reasons.653 Firstly, the 
risk of transmission through oral sex is low that it barely renders a risk, and secondly, Dalley 
did not ejaculate.654 For these two reasons, the judge held that reasonable care and 
precautions were taken into account by Dalley.655  
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Rishworth questions the reasoning of the judge in the New Zealand Police v Dalley656 case. 
Rishworth submits that if the judge was satisfied that the risk of oral sex was indeed so low, 
there ought to have been no legal duty in respect of the oral sex.657 Rishworth further 
submits that it is possible to interpret the decision in the New Zealand Police v Dalley658 case 
to refer only to oral sex where there was no ejaculation.659 However, if the decision relates to 
oral sex where there is ejaculation, it would not be relevant to the case, as there was no 
ejaculation by Dalley.660  
Furthermore, Rishworth analyses the fact that even with the vaginal sex, Dalley had a very 
low viral load at the time.661 The decision does not refer to what will happen if there is a high 
viral load, and whether or not the legal duty will change accordingly.662 In New Zealand 
Police v Dalley,663 a low viral load as well as condom use resulted in him fulfilling his legal 
duty, but in other cases it might not be so clear.664  
The Glenn Mills case 
The case of Glenn Mills was never finalised as Mills was found dead in his prison cell.665 
Mills visited clubs for gay men and made use of online dating sites, and convinced men and 
women to engage in unprotected sex with him.666 He kept his HIV positive status secret.667 
The first formal complainant was a young male, who alerted police to the fact that he may 
have contracted the virus from Mills.668 This brought the issue to the attention of the police, 
who then engaged in a full-on investigation.669 By 2009, there were seven complainants, six 
men and one woman, of whom five alleged that Mills was the source of their infection.670  
An organisation, GayNZ, raised awareness of HIV after hearing the evidence put forward by 
complainants.671 The first complainant agreed to meet with a GayNZ representative and 
discuss what had happened with Mills.672 This was to educate other individuals regarding 
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dangerous sexual behaviour.673 GayNZ ran a few stories about Glenn Mills, and revealed 
startling headlines, which included naming Mills an “HIV predator”.674 Later, GayNZ 
published a story relating to the fact that his behaviour was not typical of that of a normal 
HIV positive person.675 
Eventually, before the trial, there were a total of eleven men and three women complainants. 
Seven of the complainants were HIV positive.676 As stated, the trial which was set for 2010 
did not proceed, as Glenn Mills was found dead in his prison cell.677 Mills had committed 
suicide the night before his trial by hanging himself.678 Prison guards found a sheet tied 
around his neck, attached to a window.679 Prior to his death, he had made numerous 
applications for bail which were all unsuccessful.680  
Interesting case developments 
In an unreported case, an HIV positive man injected his wife with blood whilst she was 
asleep, and infected her with the virus.681 It is believed that he infected her as he wanted his 
wife to have intercourse with him again.682 He also hoped that it would prevent her from 
finding another man and leaving him.683  
The man discovered he was HIV positive in 2004 when their family moved to New 
Zealand.684 His children and his wife all tested as HIV negative.685 He tested as HIV 
positive.686 The couple received support and continued living together, taking precautions as 
not to infect others.687 They engaged in protected intercourse until 2007, when his wife 
                                                          
673 Ibid. 
674 HIV Justice Network http://www.hivjustice.net/news/new-zealand-alleged-hiv-predator-highlights-gay-
community-tensions/ [1]. 
675 Ibid. 
676 Stanford “The Glenn Mills case, uncovered” (September 2011) 
http://www.gaynz.com/articles/publish/26/article_10773.php (accessed 2013-11-02) [1]. 
677 Donnell and Backhouse “Corrections criticised over HIV predator’s death” (July 2012) 
http://www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=10820898 (accessed 2013-11-02) [1]. 
678 Ibid. 
679 Ibid. 
680 Bennie http://www.gaynz.com/articles/publish/36/article_8256.php   [1]. 
681 Shears “Husband infects sex-ban wife with HIV by pricking her with sewing needle while she slept” (December 
2009) http://www.dailymail.co.uk/news/article-1233577/Wife-gets-HIV-husband-pricks-sewing-needle-slept.html 
(accessed 2013-11-02) [1]. 
682 BBC “New Zealand HIV-positive man ‘infects wife with needle’” (December 2009) 
http://news.bbc.co.uk/2/hi/8397683.stm (accessed 2013-11-01) [1]. 
683 Shears http://www.dailymail.co.uk/news/article-1233577/Wife-gets-HIV-husband-pricks-sewing-needle-
slept.html [1]. 
684 Van der Stoep “Sleeping woman injected with HIV” (December 2009) http://www.smh.com.au/world/sleeping-
woman-injected-with-hiv-20091205-kc01.html (accessed 2013-11-02) [1]. 
685 Ibid. 
686 Ibid. 
687 Van der Stoep “http://www.smh.com.au/world/sleeping-woman-injected-with-hiv-20091205-kc01.html [1].; 
BBC http://news.bbc.co.uk/2/hi/8397683.stm [1]. 
60 
 
became too afraid of contracting the virus.688 She had tested negative four times since the 
abstinence.689 
The wife spoke out about how her husband had twice pricked her with a sewing needle 
which he had dipped in his blood.690 She had also walked in on him in the bathroom with a 
syringe full of his blood.691 She approached her husband and he admitted to infecting her, 
and explained that he wanted his wife to be equal to him.692  
The man was charged with recklessly causing grievous bodily harm, but the charge was 
withdrawn as he pleaded guilty to the charges later.693  
5 4 Conclusion 
New Zealand makes use of existing laws to prosecute harmful HIV-related behaviour.694 The 
Crimes Act695 is the applicable legislation when prosecuting HIV transmission.696 Sections of 
particular interest are sections 145, 156 and 188.697 These sections are discussed above, 
and the practical implications are discussed in the above cases. In the past, there were other 
sections of the Crimes Act698 which would have been applicable, but these sections have 
been repealed.699  
The cases of R v Mwai,700 New Zealand Police v Dalley701 and Glenn Mills are discussed 
above. In R v Mwai,702 Mwai was charged under various sections of the Crimes Act.703 
Although he was acquitted of some of the charges, as discussed above, he was still 
sentenced to imprisonment.704 After serving his sentence, he was deported, and died shortly 
afterwards of tuberculosis.705  
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New Zealand Police v Dalley706 attempted to set a standard for what can be considered 
reasonable steps to avoid transmitting the virus to someone else.707 Since Dalley had a low 
viral load, and made use of a condom when engaging in vaginal sex, it was held that he had 
no duty to disclose his HIV status, and could not be held criminally liable.708 Academics such 
as Rishworth criticise the judgement for not being clear regarding viral load and the risks 
involved in oral sex.709 
In the Glenn Mills case, Mills infected a number of young men and women with the HIV 
virus.710 Before the trial was set to take place, he committed suicide in his prison cell, and 
thus the trial was never held.711  
New Zealand has established that condom use will eliminate the need to disclose one’s HIV 
status, and furthermore, by using a condom, reasonable steps to prevent your partner from 
being harmed are considered to have been taken.712 
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CHAPTER SIX 
SOUTH AFRICA 
 
6 1 Introduction 
South Africa does not criminalize HIV-related crime or HIV transmission.713 South Africa has, 
however, considered whether or not to criminalize the above, in Project 85.714 In April 2001, 
The South African Law Commission (SALC) released Project 85 which was aimed at 
determining whether or not it was desirable to enact such legislation in South Africa.715 The 
Project 85 report was submitted to the Minister of Justice in terms of the South African Law 
Commission Act.716 The enquiry was undertaken at the request of the Parliamentary Justice 
Portfolio Committee.717  The request was made against the background of public concern 
and pressure for appropriate action regarding deliberate transmission of HIV 
infection.718  This came about largely in response to a number of widely publicised incidents 
of deliberate transmission of HIV, accompanied by the very real concern that mostly women 
and young girls were being exposed to HIV infection in this manner.719  
The SALC were able to identify three options when deciding whether or not HIV-
transmission should be criminalized. These three options included dealing with harmful HIV-
related behaviour by using public health measures; dealing with these issues by using 
existing criminal law measures and enacting new HIV-specific legislation.720 These three 
options are elaborated on later in this chapter. Project 85 decided that it was in the best 
interests of the country to maintain the position at the time.721 This is the position South 
Africa follows today.722 
Although there is no criminalization legislation, the Criminal Law (Sexual Offences and 
Related Matters) Amendment Act (the Act)723 contains provisions regarding what happens 
                                                          
713 Bernard,E “Getting Tough on Criminalisation” February 2012 http://www.aidsmap.com/Getting-tough-on-
criminalisation/page/2232678/ (accessed 2013-04-28)[1]. 
714 Ibid. 
715 SALC http://salawreform.justice.gov.za/reports/r_prj85_harmb_2001apr.pdf  [68]. 
716 19 of 1973. 
717 SALC http://salawreform.justice.gov.za/reports/r_prj85_harmb_2001apr.pdf [68]. 
718 Ibid. 
719 Treatment Action Campaign “Criminalisation of HIV Transmission: What the SALC recommended” November 
2011 
http://www.politicsweb.co.za/politicsweb/view/politicsweb/en/page71619?oid=267964&sn=Detail&pid=71619 
(accessed 2013-10-19)[2]. 
720 SALC http://salawreform.justice.gov.za/reports/r_prj85_harmb_2001apr.pdf) [130-157]. 
721 Treatment Action Campaign 
http://www.politicsweb.co.za/politicsweb/view/politicsweb/en/page71619?oid=267964&sn=Detail&pid=71619 [1]. 
722 Ibid. 
723 32 of 2007. 
63 
 
when a person is infected as a result of a sexual offence.724 Chapter 5 of the Act725 deals 
with the special services that are available for sexual crime victims, as well as the 
compulsory testing of offenders. 
According to section 28(1) of the Act,726 the victim may receive post-exposure prophylaxis 
(PEP) treatment, be given free medical advice and request a magistrates order for the 
compulsory HIV-testing of the offender.727 Despite this, in terms of section 28(2) of the 
Act,728 only victims who lay a case with The South African Police Service, or who report the 
act at a health establishment within 72 hours of the incident, may receive the services.729  
In terms of section 30 of the Act,730 a victim or an interested person may, within ninety days 
after the incident, apply to the magistrate, on the prescribed form for the compulsory testing 
of the accused.731 
It is evident that South Africa seeks to control the HIV-related crimes by promoting public 
health awareness, by using civil remedies and the common law to combat the spread of the 
virus.732 Other measures in place include the rights contained in the Constitution.733 
This chapter seeks to investigate Project 85 and the findings it came to.  Furthermore, it 
seeks to discuss the provisions contained in the Criminal Law (Sexual Offences and Related 
Matters) Amendment Act734 relevant to HIV-related crimes. Finally, although case law on the 
matter is scarce in South Africa, the decisions are included where relevant. 
6 2 Project 85  
Due to the high incidence of rape and other sexual offences, the public called for the 
criminalization of harmful HIV-related behaviour.735 At the time of Project 85, the public 
concern was fuelled by the increasing number of rapes and gang rapes, where the victim 
was infected with HIV, or had to face this possibility.736  
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One of these instances occurred in 1998, where a young woman was allegedly raped by five 
assailants on a farm in Mpumalanga. A week later, the victim was informed that one of the 
assailants was HIV positive, and she had also contracted the virus.737 In March of 1999, a 
university student was allegedly raped fifteen times, by nine street vendors. These street 
vendors allegedly dragged her away from a university club to a railway station, where they 
repeatedly raped her. She underwent medical care at her own cost, but it was unclear 
whether any of the accused was HIV positive.738 In a third incident, a journalist was attacked 
and raped in her home. She underwent PEP treatment at her own cost. She spoke publicly 
about the difficulty in obtaining information about PEP treatment, as well as the cost 
involved.739  
At the time, a further concern was expressed about persons in consensual sexual 
relationships.740 The concern stemmed from the fact that individuals were deliberately or 
negligently placing others at risk by not disclosing their HIV status, or by not taking 
precautionary methods.741  
In the civil case of Venter v Nel,742 three women were lobbying for criminal charges to be 
instituted against Nel, who had intercourse with them without disclosing his HIV status.743 
Lawyers for Human Rights and the AIDS Legal Network commented on this issue, stating 
that it is a pressing issue with needs to be dealt with. Nel was ordered to pay the plaintiff a 
substantial sum for infecting her with HIV.744 
During a parliamentary debate, in 1997, the Justice Portfolio Committee advised that 
research should be undertaken regarding HIV-related crimes. 745 
The Project Committee decided to deal with the request simultaneously, but separately.746 It 
did so by preparing two interim reports, which ensured that the issue was dealt with 
thoroughly, and that the public had an opportunity to comment.747 
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Comments on the papers did not provide the Project Committee with solutions.748 The 
majority of the comments indicated that many individuals felt that criminal law had a role to 
play in protecting members of society, against harmful behaviour by HIV positive persons.749 
However, the path to follow in realising this was an issue of debate.750 It was unclear 
whether it should be dealt with through common law crimes, or through legislative 
intervention.751 It was this same debate that divided the Project Committee. The Project 
Committee decided to meet with various experts from different interest groups.752 A 
consultation was held with these experts in 2000.753 Later that year, when the Project 
Committee considered the outcome of the meeting, it was resolved that the prevailing 
opinion of the Project Committee would be accommodated.754 The three options afforded to 
the project committee, as well as the prevailing opinion is discussed below. 
6 2 1 The Three Options 
The Project Committee divided the inquiry into three separate options for ease of research. 
These three options are discussed below. 
6 2 1 1 Dealing with harmful HIV-related behaviour through existing public 
health measures. 
Many individuals feel that HIV is a public health issue, and thus, a solution for dealing with 
harmful HIV-related behaviour should be sought in public health measures.755 The Project 
Committee considered the government’s response to the HIV epidemic.756 
At the time of Project 85, the government had in place a National AIDS Programme, which 
was assisted by the Government AIDS Action Programme.757 In addition to this, there were 
nine Provincial AIDS Programmes, which were responsible for the implementation of the 
national HIV/AIDS policy.758 The government programme also worked with various AIDS 
counselling, training and information centres.759 The government’s response to the AIDS 
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epidemic was based on public health principles, and relied on voluntary participation and 
behaviour change.760  
The Project Committee found that even though the mechanisms put in place by the 
government could curb harmful HIV-related behaviour, the mechanisms might be inadequate 
and unsuitable to address such behaviour.761  
6 2 1 2 Dealing with harmful HIV-related behaviour through existing criminal 
law measures 
Because South Africa has no HIV-specific statutory provisions which criminalise harmful 
HIV-related behaviour, the Project Committee found that common law offences could be 
used to address this problem.762 The Project Committee argued that the common law crimes 
of murder, culpable homicide, rape, assault and attempts to commit these crimes could be 
used in place of statutory measures.763 The Project Committee went on to discuss the 
suitability of applying these common law crimes to HIV-related crime. 
The departure point for the Project Committee was examining the general requirements for 
criminal liability under common law. A discussion of the elements considered by the Project 
Committee follows. 
Unlawful Conduct 
Criminal law punishes the conduct of human beings.764 The conduct must consist of a 
positive act or an omission.765 An omission entails criminal liability only where a person was 
under a legal duty to act.766 When a person creates a dangerous or unlawful state of affairs, 
an omission to act in order to prevent harm, may result in criminal liability.767 In the context of 
harmful HIV-related behaviour, this could mean that where a person with HIV fails to inform 
a sexual partner of his status, or where he does not take precautions,768 it could result in 
criminal liability.769   
In crimes which involve bringing about unlawful consequences,770 there must be a causal 
link between the initial act or omission, and the ultimate unlawful consequence.771 Crimes of 
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this nature require proof of a causal relationship between the accused’s conduct and the 
legally prohibited harmful event, and in addition, proof of fault in respect of the event.772 The 
problem of causation arises often in cases of murder and culpable homicide, where the court 
must decide if the act of the accused was the cause of death.773 
 The greatest evidentiary hurdle in proving criminal charges in HIV transmission cases would 
be in proving causation.774 Proof of causation would require proof that the accused was HIV 
positive at the time the act was committed; proof of an act by the accused that could transfer 
the virus; and finally, proof that the victim was infected with the virus by the accused.775 
The Project Committee found that proving the accused was infected with HIV at the time of 
the act would be difficult. Furthermore, trying to determine which particular act transmitted 
the virus would be virtually impossible.776 Because of the time period between 
seroconversion and symptoms of the virus, definitive proof would be necessary that the 
victim was not already infected at the time of the offence.777 If it is shown that the victim 
engaged in any high risk activities with others within a reasonable time before or after the 
offender’s alleged transmission, it would be difficult to decide beyond a reasonable doubt 
that the victim was infected by the accused.778   
The conduct of the accused must furthermore be unlawful in order to lead to criminal 
liability.779 Public policy is decisive in ascertaining what is lawful and what is not.780 In the 
HIV context it has been submitted that the rational considerations of the society should be 
taken into account, and that only sexual behaviour which harms others should be regarded 
as unlawful.781  
The requirement of unlawfulness requires that there be no defence which could exclude 
unlawfulness.782 In the HIV context, one of the applicable defences could be consent by the 
victim.783 Consent does not justify a criminal act, because an individual decision by the 
victim, cannot trump the views of society as a whole.784 Murder is thus not justified by 
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consent of the victim.785 Where a victim dies of AIDS, consent is unlikely to set aside 
unlawfulness.786 
Despite the above, a person may legally consent to risk of serious bodily harm, provided it is 
not against public policy.787 Consent to the risk of serious bodily harm would, in most cases, 
be against public policy, unless the contrary is established.788 It may be argued that a person 
who consents to intercourse with another person, knowing that person is infected with HIV, 
accepts this risk, and that this decision will be legally recognised.789 On the other hand, it 
may be argued that courts may take the view that the extent of the possible harm is so great, 
that consent cannot be given.790     
The Project Committee considered the views of various authors.791 The one school of 
thought believed that because condom-use is accepted as a precautionary method, a victim 
could not legally consent to unprotected intercourse if he or she knew of the accused’s 
status.792 Other authors submitted that the use of precautionary measures may set aside the 
requirement of disclosure altogether. In this context, consent to behaviour which could lead 
to the transmission of the virus could still be valid.793 The Project Committee also took into 
account what was decided in the Canadian case of R v Cuerrier.794 
Fault 
It is a general principle of South African law that a guilty mind is necessary for criminal 
liability.795 Fault can refer either to intent or negligence.796 All common law crimes, except 
culpable homicide, require intention for liability.797 Different forms of intention have been 
distinguished. Of all of these forms, dolus eventualis is most relevant regarding harmful HIV-
related behaviour.798 This form of fault occurs not because the accused intended it, but 
because the accused could recognise the fact that there was a possibility, and nevertheless 
proceeded with his or her conduct.799  
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In the HIV context, dolus eventualis could arise where an infected individual has unprotected 
intercourse with an individual without informing the sexual partner of his or her status, or by 
not taking precautionary measures.800 This means that even if an individual does not intend 
to infect his or her partner with the HIV virus, if he or she were to foresee the possibility of 
transmission, and still continues with sexual intercourse despite this, intent is present.801  
Applicable common law crimes 
The Project Committee identified five common law crimes that could be used to prosecute 
harmful HIV-related behaviour.802 These common law crimes include murder, culpable 
homicide, rape, assault and attempt.803   
In Snoti v S,804 the appellant raped a nine year old girl with whom he was sharing a bedroom 
in someone else’s house.805 The following morning, the complainant revealed the 
occurrence to her grandmother, who then took her for a medical examination.806 During 
2000, the appellant had tested HIV positive.807 The fact that the appellant was HIV positive 
at the time and the fact that he raped a child placed the case within one of the worst 
categories of rape.808 Although the HIV virus was not transmitted to the complainant, the 
court held that this had no bearing on the appellant’s moral blameworthiness.809 The appeal 
against the sentence of life imprisonment was dismissed, as there were no circumstances 
justifying a lesser sentence.810 This case is an example of the use of common law to 
prosecute harmful HIV-related behaviour. As can be seen from the above the fact that the 
appellant was HIV positive was regarded as an aggravating factor, and thus, demanded the 
harshest penalty.811 
6 2 1 3 An HIV-specific statutory offence for harmful HIV-related behaviour and 
exposure 
The Project Committee acknowledged that criminal law does not serve to protect every 
societal interest.812 The interest criminal law seeks to protect should be so valuable that 
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peaceful and orderly existence cannot exist without it.813 The Project Committee went on to 
discuss the factors that would temper the application of criminal law to HIV-related crimes.814 
These factors included the principle of legality as well as various rights entrenched in the 
Constitution.815  
The Constitution816 affirms the principle of legality in general, and this is evident by the 
founding provisions relating to “the supremacy of the rule of law”.817 More specifically, 
section 35(3)(l) of the Constitution818 provides that everyone who has been arrested, may 
not be convicted of a crime which was not yet recognised as a crime, at the time the act or 
omission was committed.819 
In Soweto, a man had unprotected sex a woman, who later confessed to him that she was 
HIV positive.820 The man went to the police station to open a case against the woman, but 
he was informed that because there was no HIV-specific legislation, he could only institute 
civil proceedings against her.821 It was discovered that he has not contracted HIV, and thus 
he has no recourse in terms of the common law.822 Even countries that boast HIV-specific 
statutory offences do not criminalize the risk of transmission, but only the actual transmission 
of the virus.823 
Whilst crime involves the infringement of the state or someone else’s rights, the criminal 
justice system’s arrest, trial and punishment of the perpetrator interferes with individual 
rights.824 In Du Plessis and others v De Klerk and another,825 the Constitutional Court 
recognised that the enforcement of criminal law involves the state acting in its executive and 
administrative capacity.826 Because of this, the rules of criminal law must be compatible with 
the provisions of the Bill of Rights, contained in the Constitution.827  
The Constitution828 prescribes the bounds of permissible intrusion into the individual rights 
by the criminal justice system. Chapter 2 of the Constitution829 lays down certain 
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fundamental rights, such as the right to privacy,830 the right to dignity831 and the right to 
equality.832 The rights contained in the Constitution833 are, however, not absolute.834 All rights 
are subject to the limitation clause which is found in section 36. The Constitution835 does not 
provide for a hierarchy of rights, and thus it is left up to the courts to balance the rights in the 
light of public policy.836 
In S v Manamela and another,837 the Constitutional Court pointed out that legislative choices 
are not made only with regard to constitutional rights.838 Legislative choices are also 
influenced by factors such as cost, practical implementation, the need to reconcile conflicting 
interests and the priority of certain social demands and needs.839      
Any crime needs to pass the test of compatibility with the Constitution.840 The democratically 
representative legislature represents the will of the majority of people, and thus, new crimes 
reflect the current values and attitudes of people.841     
6 2 2 The decision of the Project Committee 
The Project Committee noted that a public health and human rights approach has been 
accepted as having the best results in reducing the spread of HIV.842 It has been 
internationally recognised that coercive legal measures and criminal law in particular, are 
unacceptable as a public health tool, and thus cannot reduce the unintentional spread of 
AIDS.843  
The Project Committee recognised that education and counselling will have a positive impact 
on behaviour.844 Despite this, it also argued that education and counselling have 
limitations.845 There will be exceptional circumstances where a victim is infected with the HIV 
virus by intentional or negligent criminal acts.846 In these situations it will be almost 
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impossible for the victim to protect himself or herself against infection.847 Examples of this 
situation can be found in rape or sexual assault cases. 
Another worrying issue which arose was in intimate relationships, where a person, for 
example, abuses his or her position of trust by concealing high-risk behaviour.848 Examples 
of this could include having unprotected sex with someone other than his or her partner. The 
Project Committee recognised that this factor has special significance regarding a woman’s 
vulnerability to HIV.849 This vulnerability stems from the fact that men often have the power 
to insist on unprotected intercourse, despite their HIV status.850 
The view of the Project Committee was different from that of the international community, in 
that it found criminal law undoubtedly has a role to play in protecting the community and 
punishing harmful HIV-related behaviour.851 Thus, the Project Committee considered 
whether a specific statutory offence or common law would be the best option to combat 
harmful HIV-related behaviour. Also included is the Project Committee’s discussion 
regarding international law principles. 
 6 2 2 1 Specific statutory offence 
Opponents of HIV-specific statutory measures argue that such measures will have serious 
public health implications.852 This group of people believe that enacting laws which 
specifically target individuals who are infected with HIV, suggests that the main risk of 
infection is through intentional or reckless behaviour.853 Another argument put forward by the 
opponents of HIV-specific statutory measures is that the HIV-related statutory measures 
require an individual to know his or her HIV status.854 This could result in people avoiding 
HIV tests in order to avoid criminal liability.855 Furthermore, these opponents argue that HIV-
specific statutory laws can lead to stigmatisation of HIV positive individuals.856 
The opponents to HIV-specific statutory measures believe that statutory laws targeting HIV-
related behaviour will be selectively enforced against certain groups of society.857 Some of 
these groups include homosexuals, black women and sex workers.858  
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On the other hand, proponents argue that criminal law should reflect the needs of the 
public.859 Due to the fact there is no cure for HIV, all reasonable means of restraining 
unacceptable HIV-related behaviour must be considered.860 The proponents submit that if a 
person knows, or reasonably ought to know that he or she is HIV positive, there is a positive 
responsibility on them to disclose this to their sexual partners.861 The proponents 
acknowledge that all members of society should be aware of the danger of the HIV infection, 
and must take steps to avoid the risk.862 Despite this, proponents believe that the 
responsibility for making sex as safe as possible rests on the HIV positive individual.863 
The response of the proponents to the argument that statutory laws would prevent people 
from getting tested is as follows: People, who seek testing, are essentially seeking 
treatment.864 The fear of a future prosecution for something that has not occurred is 
extremely unlikely, especially for something which might never occur.865 
Proponents believe that because statutory offences expressly and specifically state the 
conduct which is prohibited, as well as the applicable sanction for the conduct, such offences 
are less likely to suffer moral or societal influences, which could lead to selective 
application.866  
6 2 2 2 Common law  
The Project Committee pointed out that the crimes of murder, culpable homicide and assault 
are all existing common law crimes which could be used to prosecute harmful HIV-related 
behaviour.867 As stated above, however, it may be difficult to prosecute under existing 
common law crimes.  It will be incredibly difficult to prove various elements of the crime.868 
6 2 2 3 International law 
In 1996, the United Nations adopted the International Guidelines on HIV/AIDS and Human 
Rights (The Guidelines).869 The Guidelines870 were aimed at outlining how human rights 
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standards apply in the context of HIV/AIDS.871 Furthermore, it indicated specific legislative 
and practical methods be used by governments.872  
The Guidelines873 require states to review and reform criminal laws that are inconsistent with 
international human rights obligations, and that these criminal laws are not misused in the 
context of HIV/AIDS.874 It is recommended that instead of using statutory offences to combat 
harmful HIV-related behaviour, common law offences should apply.875  
The Guidelines876 also urge states to promote a supportive and enabling environment for 
vulnerable groups, such as women and children.877 It was noted that sexual violence against 
children renders them vulnerable to HIV infection.878 It is also noted that discrimination 
against women and girls renders them vulnerable to HIV infection.879 It is argued that even 
when support services and information is available to them, women are still unable to 
negotiate safer sex with their partners, due to social or sexual subordination, economic 
dependence and cultural attitudes.880  
6 2 2 4 The outcome 
After considering all of the relevant information, Project 85 decided that it would be best for 
South Africa to maintain the current position.881 This meant that no HIV-specific statutory 
laws would be enacted, at the time.882 Prosecutions for HIV-related offences would still be 
possible under common law crimes, and further public health education was encouraged.883  
6 3 The Criminal Law (Sexual Offences and Related Matters) Amendment Act884 
Chapter 5 of the Act885 provides for services for victims of sexual offences and compulsory 
testing of alleged sex offenders. Although the chapter does not criminalize harmful HIV-
related behaviour, it is still noteworthy, as it provides for compulsory HIV testing of alleged 
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sex offenders. Furthermore, according to section 38 of the Act,886 any offender who does not 
comply with compulsory testing, is guilty of a crime, which could lead to a fine or to a 
maximum of three years imprisonment.887 
Section 28 (2) of the Act888 provides that any victim who lays a charge in respect of an 
alleged sexual offence with the South African Police Service, or who reports such an offence 
to health care establishment, within 72 hours, may  receive certain services. These services 
provided to the victim include PEP treatment at a public health establishment; be given free 
medical advice before the administration of PEP treatment and be provided with a 
prescribed list of contact information for health care providers.889 Furthermore, the victim 
may apply, in the prescribed way, for the alleged sex offender to be tested for the HIV 
infection.890 In addition to the rights conferred upon the victim in terms of the Act,891 the 
Act892 also allows investigating officers to apply to the magistrate to order the alleged sex 
offender to be tested for the HIV virus.893  
The results of the above HIV tests may only be used to notify the victim of the alleged sex 
offender’s status,894 to reduce secondary trauma to the victim,895 and so that he or she can 
seek medical advice and make informed decisions.896 The results may also be used by an 
investigating officer in criminal proceedings, or in civil proceedings.897 The results of the HIV 
test may only be revealed to certain parties. These parties include the victim,898 the alleged 
sex offender,899 the investigating officer,900 the prosecutor901 or any other person who needs 
to know the results for purposes of any civil or criminal case.902  
6 4 Conclusion 
This chapter has dealt with the South African approach to harmful HIV-related behaviour. 
First to be considered was the efforts of Project 85, where an HIV-specific statute was 
considered.903 After a long period of research, the Project Committee decided that in South 
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Africa, the best approach to adopt would be to simply maintain the position at the time.904 
Public health remedies and the existing common law remedies were considered to be the 
best mechanism for the management of harmful HIV-related behaviour in South Africa.905 In 
addition to the common law remedies, the victim could rely on civil remedies.  
The Criminal Law (Sexual Offences and Related Matters) Amendment Act906 was discussed, 
with specific reference to chapter five which deals with HIV in the sexual offences context.907 
Chapter five provides for specific assistance for victims of sexual offences, and also for the 
compulsory testing of HIV positive offenders.908 
Although HIV is a problem in South Africa, South Africa is dealing with the epidemic in the 
best possible way, according to the United Nations. The International Guidelines on 
HIV/AIDS and Human Rights (The Guidelines) are followed as closely as possible by South 
Africa.909 
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CHAPTER SEVEN 
CONCLUSION 
7 1 Introduction 
After considering the desirability of criminalization, as well as the various approaches taken 
by countries, it is evident that although the UN shies away from criminalization, many 
countries - particularly those that formed the basis of this study - have resorted to 
criminalization of HIV in an attempt to curb the spread of the virus.910 Although countries 
have adopted criminalization of HIV as a preventative measure, there is little scientific proof 
that this is effective.911  
As discussed above, the school of thought that is in favour of criminalization argue that 
criminalization of HIV is necessary, as the criminal law is the strongest tool a community has 
to display its disagreement with certain conduct.912 Since some preventative measures, such 
as public health workshops, do not always succeed, those in favour of criminalization argue 
that criminal law must be adopted to combat the spread of the virus.913 In addition, those in 
favour of criminalization argue that incarcerating offenders removes them from the 
community, and seeks to rehabilitate the offender, thus making it safer for civilians.914 
The school of thought in opposition of criminalization argue, amongst other things, that 
criminalization of HIV results in discrimination, endangers women and children and is a 
direct disincentive to testing.915  
Although there is no definitive answer, at this stage, whether or not criminalization is the 
correct route to follow in the fight against HIV/AIDS, it appears that many countries have 
chosen to criminalize the transmission or exposure of the HIV virus.916 In this treatise, for 
example, out of the five countries selected for study, four have chosen to criminalize HIV 
transmission or exposure. South Africa is the only country in this study that has not opted to 
                                                          
910 Sawyer “HIV is Not a Crime, Criminalizing it is!” (27 July 2013) http://www.unplus.org/wp/archives/917 
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take the criminalization route.917 South Africa has instead made use of a public health 
approach, based on education and awareness.918  
What remains to be discussed is whether this treatise has met the objective as set out in 
Chapter One. Whether or not this study has met the objectives will be discussed below.  
7 2 Have the objectives been met? 
The study set out to achieve the following objectives: 
1. To set out the laws relating to HIV exposure and transmission in Canada, Zimbabwe, 
the United Kingdom, New Zealand and South Africa. 
2. To identify the trends in international HIV criminalization. 
3. To show that South Africa is one of the few countries that has decided not to 
criminalize HIV transmission and exposure.  
4. To prove that, for South Africa, the best approach to HIV prevention is a public-health 
based approached.  
Each of the objectives are now discussed below.  
7 2 1 Setting out the law 
The law in Canada, Zimbabwe, the United Kingdom, New Zealand and South Africa were 
discussed in detail. What follows is a summation of the discussion in the relevant chapters. 
Canada 
In Canada, transmission and exposure are both criminalized.919 Canada does not have HIV 
specific legislation, but relies on existing laws, contained in the Canadian Criminal Code.920 
Most prosecutions have stemmed from the offences of assault, sexual assault and 
aggravated sexual assault.921 In order to avoid prosecution, it is required of the HIV positive 
individual to disclose his or her status, or in the alternative, to make use of condoms.922  
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Zimbabwe 
Zimbabwe criminalizes HIV transmission and exposure, by making use of HIV-specific 
legislation.923 The Criminal Law (Codification and Reform) Act924 contains provisions relating 
to the deliberate transmission of HIV as well as sentencing provisions which relate to HIV 
transmission resulting from a sexual crime.  
Despite Zimbabwe only having one conviction under the provisions of the legislation, the 
Zimbabwean law relating to the criminalization of HIV is so vague that even an HIV negative 
individual could be prosecuted for transmitting the virus.925  
United Kingdom 
The law relating to HIV in the United Kingdom differs between regions. England, Wales and 
Northern Ireland seem to follow a similar approach, but Scotland differs substantially.  
In England and Wales, HIV transmission is criminalized, and offences can be brought under 
sections 18 and 20 of the Offences Against the Person Act.926 In Scotland, however, both 
HIV transmission and HIV exposure are criminalized.927 In Scotland, some of the possible 
charges for HIV are the common law offence of assault, or “culpable and reckless 
conduct”.928 
New Zealand 
New Zealand criminalizes HIV transmission and exposure, by relying on existing general 
laws.929 The applicable offences are wounding with intent, criminal nuisance and the duty of 
persons in control of dangerous things, all of which can be found in the Crimes Act.930 In 
New Zealand, disclosure is not required where condoms have been used.931  
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New Zealand does not have specific laws in place which criminalize HIV transmission.932 
Rather, New Zealand relies on existing laws to prosecute harmful HIV-related behaviour.933 
Three sections934 of the Crimes Act935 are applicable to HIV-related crimes.936 The offences 
listed in these sections of the Crimes Act937 include wounding with intent,938 criminal 
nuisance939 and the duty of persons in control of dangerous things.940 By making use of a 
condom, no criminal liability can be incurred. If there is no condom-use, a HIV positive 
individual needs to disclose his or her positive status to avoid prosecution.941 
South Africa 
As stated, South Africa is the only country selected for this study that chooses not to 
criminalize harmful HIV behaviour. Project 85 considered whether or not South Africa should 
consider criminalizing HIV.942 After much deliberation, Project 85 concluded that South Africa 
would benefit more from a public healthcare initiative.943  
The summaries confirm the fact that the law relating to HIV transmission and exposure in the 
selected countries have been discussed. Objective 1 has thus been met.  
7 2 2 Identifying trends in criminalization of HIV 
As pointed out, out of the five countries included in this study, only South Africa opted not to 
criminalize the exposure and transmission of HIV. Canada, the United Kingdom and New 
Zealand are all developed countries, and opted to criminalize HIV transmission, and in some 
cases, exposure.944  
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South Africa and Zimbabwe are both African, developing countries.945 Whilst South Africa 
relies largely on public health mechanisms,946 Zimbabwe has enacted specific laws which 
deal with HIV transmission and exposure.947 
During the earlier years of HIV, countries did not make use of criminal law when responding 
to HIV. In the last few years, however, there has been an increase in the number of 
countries making use of criminal law to curb HIV. The criminalization trend began in the 
1980’s and gained pace in wealthy, western nations. Since the late 1990’s, criminalization 
has taken root globally.  
Relative to this study, it appears that the developed countries have opted to take the 
criminalization route. All three countries have criminalized HIV exposure or transmission and 
are relatively wealthy countries. 
In Africa, although both South Africa and Zimbabwe are developing countries, Zimbabwe 
was the only one to opt for criminalization. Zimbabwe enacted the HIV-specific legislation in 
an attempt to curb the HIV infection rate in the country. Unfortunately, the legislation enacted 
by Zimbabwe was so vague, that even an HIV negative individual could be held liable for 
transmitted the virus. South Africa considered whether or not criminalization should be an 
option. In Project 85, it was finally decided that criminalization would cause various issues.  
7 3 3 South Africa is one of the few countries that has not criminalized HIV 
transmission and exposure 
As shown by this study, South Africa is the only country out of the five selected that does not 
criminalize HIV transmission and exposure. Despite this, it is possible to be charged with an 
offence under existing laws.  
In a larger picture, by 2012, around 66 countries had opted to criminalize HIV transmission 
or exposure.  
 
7 3 4 The public health approach is the best approach for South Africa 
Project 85 concluded that a public health and human rights approach has been accepted as 
having the best results. Project 85 also noted that coercive legal measures and criminal law 
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are not acceptable public health tools. It was rather contended that education and 
counselling was the approach to follow when considering how to prevent HIV infections.  
Project 85 did, however, recognise that education and counselling have limitations. In a 
situation where an individual contracts the virus from sexual assault or rape, education will 
not assist the victim in protecting himself or herself. In addition to this, in relationships, a 
person can abuse his or her position of trust and conceal their HIV status.  
South Africa has been dubbed “the rape capital of the world”.948 If this is indeed the case, 
why are criminal laws not introduced to criminalize HIV transmission in these cases? It has 
been argued that if an individual has been raped, the perpetrator will be prosecuted for the 
rape, and it is thus not desirable for him to be prosecuted for the transmission of HIV as 
well.949  
It must be noted that although it is possible for criminal liability to be incurred in South Africa, 
it is highly unlikely that a prosecution will follow through, as the elements are almost 
impossible to prove.950 Where criminal liability may not incur, it is still possible for the victim 
to sue under civil law.951 
Project 85 submitted that education relating to HIV is imperative. In a society where many 
children are not even attending school, education relative to HIV is necessary.  
Project 85 also contended that South Africa cannot afford to implement new measures to 
deal specifically with criminalization of HIV transmission and exposure.952 
South Africa has made considerable effort in the education regard. On World AIDS Day 
2011, President Jacob Zuma announced a new plan to scale-up South Africa’s fight against 
HIV/AIDS.953 At the heart of the new National Strategic Plan for HIV, prevention is key. The 
National Strategic Plan presents four HIV-specific goals: to reduce new infections by 50%; to 
reduce the stigma surrounding HIV by 50%; to ensure an enabling and accessible legal 
framework that protects and promotes human rights and to ensure that at least 80% of 
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people who are eligible for HIV treatment are receiving it, with at least 70% still being alive 
five years later.954  
In order to achieve the five goals above, the National Strategic Plan has set out four 
objectives: Firstly, address the social and structural factors across all sectors that drive the 
epidemic, influence their impact and change the way infected individuals are cared for. 
Secondly, the National Strategic Plan seeks to prevent new infections, through a 
combination of biomedical, behavioural, social and structural interventions. Thirdly, the 
National Strategic Plan seeks to sustain health and wellness, by granting quality treatment, 
care and support services, and to develop programmed that focus on wellness. The final 
objective of the National Strategic Plan is to protect the human rights of individuals living with 
HIV, by putting an end to stigma, discrimination, human rights violations and gender 
inequality.955  
South Africa is dealing with the epidemic in line with the provisions of the UN.956 The 
Guidelines are followed as closely as possible by South Africa.957 
7 3 Closing remarks 
The use of criminal law to address HIV transmission and exposure has widely been 
regarded as ineffective.958 Despite the fact that criminalization has been regarded as 
ineffective, this treatise shows that many countries have opted to criminalize HIV 
transmission and exposure.  
The main conflict emanating from HIV criminalization is the question of human rights. 
Balancing the rights of the victim and the rights of the perpetrator is an age old battle. 
Countries have attempted to deal with the epidemic in the best way for their own territory, 
but the question remains: how does one decide whether to protect the human rights of the 
victim or perpetrator, and whose rights are paramount? 
 
 
                                                          
954 Ibid. 
955 SAinfo Reporter “South Africa’s HIV Battle Plan” (17 June 2012) http://www.southafrica.info/about/health/aids-
prevention.htm#.UpdZn-I39Co (accessed 2013-11-28)[1].; Department of Health “National Strategic Plan on 
STI’s, HIV and TB 2012-2016”  (no date available) http://www.doh.gov.za/docs/stratdocs/2012/NSPfull.pdf 
(accessed 2013-11-28)[27]. 
956 UNAIDS/02.49E. ; UNAIDS 
https://www.unaids.org/en/media/unaids/contentassets/dataimport/publications/irc-pub02/jc905-guideline6_en.pdf 
[1]. 
957 Ibid. 
958 Csete “Criminalization of HIV transmission and exposure” ( 8 June 2011) 
http://www.medscape.com/viewarticle/749193 (accessed 2013-11-28)[1]. 
84 
 
BIBLIOGRAPHY 
Books 
M Costa, M Duffy, J Iambin and D Patterson The Australian HIV/AIDS Legal Guide (1991) 
2ed, The Federation Press: New South Wales. 
The Lawyers Collective Legislating an Epidemic: HIV/AIDS in India (2007) 1ed, Universal 
Law Publishing: New Dehli. 
C Snyman Criminal Law (2008) 5ed, LexisNexis: Durban. 
J Burchell and J Milton Principles of Criminal Law (1997) 2ed, Juta & Company: Lansdowne. 
J Neethling, J Potgieter and P Visser Neethling’s Law of Personality (1996) 1ed, 
Butterworths: Durban. 
A Alghrani, R Bennett and S Ost Bioethics, Medicine and the Criminal  Law (2013) 1ed, 
Cambridge University Press: Cambridge. 
D Griffiths and A Sanders Bioethics, Medicine and the Criminal Law: Medicine, Crime and 
Society (2013) 1ed, Cambridge University Press: Cambridge.  
D Mitchell and G Fox Criminal Transmission of HIV: A guide for legal practitioners in NSW  
(2009) 1ed, HIV/AIDS Legal Centre Incorporated: New South Wales. 
S Bertozzi, N Padian, J Wegbreit, L DeMaria, B Feldman, H Gayle, J Gold, R Grant and M 
Isabell Disease Control Priorities in Developing Countries  (2006) 2ed, World Bank: 
Washington DC. 
L Gable, K Gamharter, L Gostin, J Hodge and R Puymbroeck   Legal Aspects of HIV/AIDS: 
A Guide for Policy and Law Reform  (2005) 1ed, World Bank: Washington DC. 
 
 
 
 
 
 
 
85 
 
1 2 Cases 
R v Cuerrier [1998] 2 SCR 371 [69]. 
R v Mabior [2012] 2 SCR 584. 
R v D.C. [2012] 2 SCR 626. 
R v Williams [2003] 2 SCR 134. 
R v Summer 1989 ABCA 232. 
R v Thornton [1989] OJ No 1814. 
R v Hollihan [1998] NJ No 176. 
Snoti v S [2007] JOL 19383 (E). 
Du Plessis and others v De Klerk and another1996 (3) SA 850 (CC)  881D. 
Holomisa v Argus Newspapers Ltd 1996 (6) BCLR 836 (W). 
S v Manamela and another 2000 (5) BCLR 491 (CC). 
R v Dica [2004] 3 ALL ER 593. 
R v Konzani [2005] EWCA Crim 706. 
R v Kouassi Adaye [2004] Unreported. 
Her Majesty’s Advocate v Stephen Robert Kelly [2001] ScotHC 7. 
Her Majesty’s Advocate v Giovanni Mola 2007 SCCR. 
Her Majesty’s Advocate v Mark Devereaux  [2010] unreported. 
R v Clarence (1889) 22 QB 23. 
R v Wilson [1984] AC 242 (HL). 
R v Brown [1994] 1 AC 212. 
R v Mwai [1995] 3 NZLR 149. 
New Zealand Police v Dalley [2005] 22 C.R.N.Z. 495. 
 
86 
 
1 3 Journal articles 
E Mykhalovskiy “The Problem of ‘significant risk’: Exploring Public Health Impact of 
Criminalising HIV Non-Disclosure” 2011 51 Social Science and Medicine. 
D Tann “The Cuerrier Decision: Public Health and The Criminalization of HIV Serostatus 
Non-Disclosure” 1999 76 University of Toronto Medical Journal. 
K Harris “A Mens Rea Approach in Determining Criminal Liability for Intentional HIV 
Transmission” 1993  35  Arizona Law Review. 
A Sorgdrager “Vigs: ‘n Juridiese Seekat” 1988 De Rebus. 
J Chalmers “The criminalisation of HIV transmission” 2002  28  Ethics, Law and Medicine. 
J Chalmers ”The criminalisation of HIV transmission” 2002 78 British Medical Journal. 
E Cameron and E Swanson “Public Health and Human Rights – The AIDS Crisis in South 
Africa” 1992 8 South African Journal on Human Rights. 
F Viljoen “Stigmatising HIV/AIDS, Stigmatising Sex? A Reply to Professor Van Wyk” 2000 41 
Codicillus. 
D Hermann "Criminalizing Conduct related to HIV Transmission" 1990 9 St Louis University 
Public Law Review . 
J Elfer “The Sorry State of English Transmission Law: Does the Criminal Law Sufficiently 
Address the Problems Presented by Reckless Transmission of Serious Diseases and is 
Criminalisation the Correct Approach?” 2012 3 The Student Journal of Law. 
S Bird and L Brown “Criminalisation of HIV Transmission: implications for public health in 
Scotland” 2001 323 British Medical Journal. 
S Gore, A Bird, S Burns, D Goldberg, A Ross and J Macgregor “Drug injection and HIV 
prevalence in inmates of Glenochil Prison” 1995 310 British Medical Journal. 
A Evans “Critique of the Criminalisation of Sexual HIV Transmission” 2007 38 Victoria 
University of Wellington Law Review. 
H Worth “AIDS and the other: Race, gender and social policy in the Peter Mwai affair” 1995 
4 Social Policy Journal of New Zealand. 
D Chrisholm “Deadly Sex” 2010 341 Metro. 
87 
 
1 4 Legislation 
The Canadian Criminal Code.   
Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007. 
The Constitution of the Republic of South Africa 108 of 1996. 
Offences Against the Person Act 1861. 
The Sexual Offences Act 2003. 
Crimes Act 1961. 
Sentencing Act 2002. 
Crimes Amendment Act (No 4) 2011. 
Criminal Law (Codification and Reform) Act 23/2004. 
1 5 Newspaper articles 
Anonymous “When Victims Get the Death Sentence” (1999-02-14) Sunday Times 14. 
Anonymous "Burgemeester 'Ontsteld' oor Verkragting" (1999-03-12) Beeld 10. 
Anonymous "Verkragte Joernalis se Aanklag Teen Polisie, Hospitale, Regering - en 
Samelewing: My Lewe Is Nie R400 Werd Nie” (1999-04-24) Beeld page number not 
available. 
Anonymous “Give Rape Victims Free AIDS Drugs” (1999-04-23) Pretoria News page 
number not available. 
Anonymous "Victims Cannot Be Told Rapists Have AIDS" The Eastern Province Herald 23 
October 1997 page number unknown 
Sifile “Man fails to charge lover for ‘infecting him’ “ (2013-04-22) Sowetan 2. 
 
1 7 Treatise and Thesis 
Barnabas, N “Criminalisation of HIV/Aids in South Africa: A Critical Look at the Criminal Law 
(Sexual Offences and Related Matters) Amendment Act 32 of 2007 
http://dspace.nmmu.ac.za:8080/jspui/bitstream/10948/1280/1/Ndawula,%20Barnabas.pdf 
(accessed 2013-10-19)[22]. 
88 
 
1 8 United Nations Reports and Guidelines 
UNAIDS/02.49E. 
International Covenant on Civil and Political Rights 
Universal Declaration of Human Rights 
The Convention on the Elimination of all Forms of Discrimination Against Women 
African Charter on Human and Peoples’ Rights. 
UNAIDS Policy Brief. Criminalization of HIV Transmission, August 
 
1 9 Websites  
UNAIDS “Criminalisation of HIV Non-Disclosure, Exposure and Transmission: Background 
and Current Landscape” September 2011 
http://www.unaids.org/en/media/unaids/contentassets/documents/document/2012/Backgrou
ndCurrentLandscapeCriminalisationHIV_Final.pdf  (accessed 2013-04-25). 
The Canadian HIV/AIDS Legal Network “Criminal Law” April 2013  
http://www.aidslaw.ca/EN/issues/criminal_law.htm  (accessed 2013-05-02). 
Global Criminalisation Scan “Canada” April 2012 
http://www.gnpplus.net/criminalisation/country/canada (accessed 2013-07-16). 
Canadian HIV/AIDS Legal Network “R v Cuerrier” January 2000 
http://www.aidslaw.ca/EN/lawyers-kit/documents/2.Cuerrier1998summary.pdf  (accessed 
2013-04-29). 
Pacey  “SCC Decision on HIV disclosure: a lost opportunity for public health”  October 2012 
http://www.pivotlegal.org/scc_hivdecision (accessed 2013-05-09). 
Canadian HIV/AIDS Legal Network “R v Williams” December 2003 
http://www.aidslaw.ca/EN/lawyers-kit/documents/2.Williams2009summary.pdf  (accessed 
2013-04-29). 
Canadian HIV/AIDS Legal Network “Criminalization of HIV non-disclosure: current Canadian 
law” http://www.aidslaw.ca/publications/interfaces/downloadFile.php?ref=1887 May 2011 
(accessed 2013-07-15). 
89 
 
Bernard,E “Getting Tough on Criminalisation” February 2012 
http://www.aidsmap.com/Getting-tough-on-criminalisation/page/2232678/ (accessed 2013-
04-28). 
SALC “Fifth Interim Report on Aspects of the Law Relating to AIDS April 2001 
http://salawreform.justice.gov.za/reports/r_prj85_harmb_2001apr.pdf (accessed 2013-10-
19). 
Treatment Action Campaign “Criminalisation of HIV Transmission: What the SALC 
recommended” November 2011 
http://www.politicsweb.co.za/politicsweb/view/politicsweb/en/page71619?oid=267964&sn=D
etail&pid=71619 (accessed 2013-10-19). 
UNAIDS “HIV/AIDS and Human Rights International Guidelines” March 2003 
https://www.unaids.org/en/media/unaids/contentassets/dataimport/publications/irc-
pub02/jc905-guideline6_en.pdf (accessed 2013-10-22).  
Global Criminalisation Scan “United Kingdom of Great Britain and Northern Ireland” (25 April 
2012) http://www.gnpplus.net/criminalisation/country/united-kingdom-great-britain-and-
northern-ireland (accessed 2013-10-26). 
Terrence Higgins Trust  “Background to prosecution and the law” (31 October 2012) 
http://www.tht.org.uk/myhiv/Telling-people/Law/Background-to-prosecution-and-the-law 
(accessed 2013-10-26). 
AIDSmap “Introduction to the legislation” (no date available) 
http://www.aidsmap.com/Introduction-to-the-legislation/page/1504074/ (accessed 2013-10-
26). 
Fieldhouse “No decline in HIV testing in Scotland following Stephen Kelly case” (10 July 
2002) http://www.aidsmap.com/No-decline-in-HIV-testing-in-Scotland-following-Stephen-
Kelly-case/page/1414440/ (accessed 2013-10-26). 
Avert “Criminal Transmission of HIV” (no date available) http://www.avert.org/criminal-
transmission-hiv.htm (accessed 2013-10-26). 
HIV Justice Network “UK: Scotsman pleads guilty to UK’s first ever charges for HIV-
exposure” (20 January 2010) http://criminalhivtransmission.blogspot.com/2010/01/uk-
scotsman-pleads-guilty-to-uks-first.html (accessed 2013-10-26). 
90 
 
Carter “Criminalisation of HIV transmission in the UK: how did we get here and where to 
now?” (7 April 2006) http://www.aidsmap.com/page/1423501/ (accessed 2013-10-27). 
Phillips and Poulton “HIV Transmission, the Law and the Work of the Clinical Team” (10 
January 2013) http://www.bhiva.org/documents/Guidelines/Transmission/Reckless-HIV-
transmission-FINAL-January-2013.pdf (accessed 2013-10-29). 
BBC “”HIV man recklessly infected woman” (7 February 2007) 
http://news.bbc.co.uk/2/hi/uk_news/scotland/edinburgh_and_east/6337903.stm (accessed 
2013-10-29). 
Hodge “Sentencing Statement” (5 April 2007) 
http://news.bbc.co.uk/2/shared/bsp/hi/pdfs/05_04_07_mola.pdf (accessed 2013-10-29). 
Bernard “Scottish Sexual HIV/HCV transmission trial ends with guilty verdict” (7 February 
2007) http://www.aidsmap.com/Scottish-sexual-HIVHCV-transmission-trial-ends-with-guilty-
verdict/page/1426238/ (accessed 2013-10-30). 
BBC “HIV convictions exceptional in UK” (7 February 2007) 
http://news.bbc.co.uk/2/hi/uk_news/scotland/edinburgh_and_east/6338777.stm (accessed 
2013-10-30). 
STV “Man who infected lover with HIV jailed for 10 years” ( 25 February 2010) 
http://news.stv.tv/scotland/159897-man-who-infected-lover-with-hiv-jailed-for-10-years/ 
(accessed 2013-10-30). 
BBC “Alarm over reckless HIV sex case” (20 January 2010) 
http://news.bbc.co.uk/2/hi/uk_news/scotland/north_east/8469238.stm (accessed 2013-10-
30). 
Wilkie “Mark Devereaux, HIV positive, is jailed. Remember Dica?” (14 March 2010) 
http://www.lawmentor.co.uk/blog/2010/03/14/mark-devereaux-hiv-positive-jailed-remember-
dica/ (accessed 2013-10-30). 
Global Criminalisation Scan “New Zealand” (August 2012) 
http://www.gnpplus.net/criminalisation/country/new-zealand (accessed 2013-11-01). 
Aidsmap “Oceania” (no date available) http://www.aidsmap.com/law-
country/Oceania/page/1445039/ (accessed 02013-11-01). 
91 
 
GNPPLUS “Criminalisation of HIV in New Zealand” (no date available) 
http://www.gnpplus.net/criminalisation/sites/default/files/New%20Zealand%20v3%20-
%20Media.pdf (accessed 2013-11-01). 
Canadian HIV/AIDS Legal Network “Summary: New Zealand Police v. J.W. Dalley” (no date 
available) http://www.aidslaw.ca/EN/lawyers-kit/documents/4.Dalley2005summary.pdf 
(accessed 2013-11-01). 
HIV Justice Network “New Zealand: Alleged ‘HIV Predator’ dies in cell” (November 2009) 
http://www.hivjustice.net/news/new-zealand-alleged-hiv-predator-dies-in-cell/ (accessed 
2013-11-01). 
HIV Justice Network “New Zealand: Alleged ‘HIV Predator’ highlights gay community 
tensions” (May 2009) http://www.hivjustice.net/news/new-zealand-alleged-hiv-predator-
highlights-gay-community-tensions/ (accessed 2013-11-01). 
Anonymous “Peter Mwai” (no date available) http://www.crime.co.nz/c-files.aspx?ID=36 
(accessed 2013-11-03). 
Pala “Marama, New Zealand” (no date available) http://hivandthelaw.com/perspectives/real-
stories/new-zealand (accessed 2013-11-03). 
Rishworth “HIV and The Law: Legal Opinion 2011” (September 2011) 
http://www.bodypositive.org.nz/resources/PDFs/HIV_And_Law_Legal_Opinion_2011.pdf 
(accessed 2013-11-03). 
Bennie “How Glenn Mills gave me HIV” (December 2009) 
http://www.gaynz.com/articles/publish/36/article_8256.php  (accessed 2013-11-01). 
Stanford “The Glenn Mills case, uncovered” (September 2011) 
http://www.gaynz.com/articles/publish/26/article_10773.php (accessed 2013-11-02) . 
Donnell and Backhouse “Corrections criticised over HIV predator’s death” (July 2012) 
http://www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=10820898 (accessed 2013-
11-02). 
Shears “Husband infects sex-ban wife with HIV by pricking her with sewing needle while she 
slept” (December 2009) http://www.dailymail.co.uk/news/article-1233577/Wife-gets-HIV-
husband-pricks-sewing-needle-slept.html (accessed 2013-11-02). 
BBC “New Zealand HIV-positive man ‘infects wife with needle’” (December 2009) 
http://news.bbc.co.uk/2/hi/8397683.stm (accessed 2013-11-01). 
92 
 
Van der Stoep “Sleeping woman injected with HIV” (December 2009) 
http://www.smh.com.au/world/sleeping-woman-injected-with-hiv-20091205-kc01.html 
(accessed 2013-11-02). 
Anonymous “Zimbabwe to criminalise the deliberate spreading of HIV” (15 December 1996) 
http://www.ncbi.nlm.nih.gov/pubmed/12291522 (accessed 2013-11-10). 
Global Criminalisation Scan “Zimbabwe” (11 October 2012) 
http://www.gnpplus.net/criminalisation/country/zimbabwe (accessed 2013-11-10). 
Bartos “Zimbabwe” (no date available) 
http://www.unaids.org/en/regionscountries/countries/zimbabwe/ (accessed 2013-11-10). 
Avert “HIV & AIDS in Zimbabwe” (no date available) http://www.avert.org/hiv-aids-
zimbabwe.htm (accessed 2013-11-10). 
Rusere “HIV-positive Zimbabwean guilty of infecting her husband” (30 July 2012) 
http://www.rnw.nl/africa/article/hiv-positive-zimbabwean-guilty-infecting-her-husband 
(accessed 2013-11-10). 
Mhofu “Zimbabwe Woman Fights Conviction of Deliberately Transmitting HIV” (2 August 
2012) http://www.voanews.com/content/zimbabwe-women-fights--conviction-of-deliberately-
transmitting-hiv/1453764.html (accessed 2013-11-10). 
Aidsmap “Southern Africa” (no date available) http://www.aidsmap.com/law-
country/Southern-Africa/page/1444913/#item1444852 (accessed 2013-11-10). 
The Canadian HIV/AIDS Legal Network “HIV/AIDS Policy & Law Review” ( 2 December 
2009) http://www.aidslaw.ca/publications/interfaces/downloadFile.php?ref=1603 (accessed 
2013-11-10). 
ZLHR “Section 79 of the Criminal Law (Codification and Reform) Act, chapter 9:23” (no date 
available) http://aidslaw.co.zw/index.php/latest-news/95-section-79-of-the-criminal-law-
codification-and-reform-act-chapter-9-23 (accessed 2013-11-10). 
UNAIDS “Criminalisation of HIV Non-Disclosure, Exposure and Transmission: Background 
and Current Landscape” September 2011 
http://www.unaids.org/en/media/unaids/contentassets/documents/document/2012/Backgrou
ndCurrentLandscapeCriminalisationHIV_Final.pdf  (accessed 2013-04-25). 
UNAIDS “AIDS at 30: Nations at the crossroads” (8 June 2012) 
http://www.unaids.org/unaids_resources/aidsat30/aids-at-30.pdf (accessed 2013-11-23). 
93 
 
AIDS-free world “Criminalization of HIV transmission” (no date available) 
http://www.aidsfreeworld.org/PlanetAIDS/Transmission.aspx (accessed 2013-11-23). 
Bernard “What is Criminalization and why is it an Issue Now?” (no date available) 
http://www.hivandthelaw.com/basic-information/ten-questions/vov-ten-questions (accessed 
2013-11-23). 
Bernard “Why criminalisation is bad public policy” (no date available) 
http://www.gnpplus.net/criminalisation/node/1622 (accessed 2013-11-21). 
Weait “Is there any legitimacy in criminalizing HIV?” (no date available) 
http://www.hivandthelaw.com/perspectives/share-your-stories/expert-opinion/there-any-
legitimacy-criminalizing-hiv (accessed 2013-11-23). 
Weait “Criminalisation of HIV Exposure and Transmission: A Global Review” (9 July 2011) 
http://www.google.co.za/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=0CDIQFjAA&u
rl=http%3A%2F%2Fwww.hivlawcommission.org%2Findex.php%2Fworking-
papers%3Ftask%3Ddocument.download%26id%3D90&ei=-M-
RUu6uAouqhQfglYCgDg&usg=AFQjCNGor-
tf6f7BHq603JjeRgLtUb6Tqg&bvm=bv.56988011,d.ZG4 (accessed 2013-11-23). 
Avert “History of HIV and AIDS” (no date available) http://www.avert.org/history-hiv-and-
aids.htm (accessed 2013-11-23). 
Roth “HIV facts: What You Need to Know” (11 June 2013) http://www.healthline.com/health-
slideshow/hiv-facts-you-need-know (accessed 2013-11-20). 
Burris and Weait “Criminalisation and the Moral Responsibility for Sexual Transmission of 
HIV” (9 July 2011) http://s3.amazonaws.com/academia.edu.documents/30868363/working-
papers.pdf?AWSAccessKeyId=AKIAJ56TQJRTWSMTNPEA&Expires=1385288186&Signatu
re=GEXmmJL%2BBdPpKBRWrCvWIBHsyd4%3D&response-content-disposition=inline 
(accessed 2013-11-23). 
Linwood “HIV Preventative Measures” (no date available) 
http://www.healthline.com/galecontent/hiv-preventative-measures (accessed 2013-11-23). 
Red Ribbon “Living with HIV/AIDS” (no date available) http://www.redribbon.co.za/legal-
living-with-hiv-aids.php?show=mymenu1 (accessed 2013-11-23). 
U.S. Department of Health & Human Services “What is HIV/AIDS?” June 2012 
http://aids.gov/hiv-aids-basics/hiv-aids-101/what-is-hiv-aids/  (accessed 2013-04-21). 
94 
 
UNAIDS “Fact Sheet” (no date available) 
http://www.unaids.org/en/resources/campaigns/globalreport2013/factsheet/ (accessed 2013-
11-21). 
amfAR “Statistics: Worldwide” (no date available) http://www.amfar.org/about-hiv-and-
aids/facts-and-stats/statistics--worldwide/ (accessed 2013-11-21). 
Virot “Countries questioning laws that criminalize HIV transmission and exposure” (26 April 
2011) 
http://www.unaids.org/en/resources/presscentre/featurestories/2011/april/20110426criminali
zation/ (accessed 2013-11-26). 
UNAIDS “Ending overly-broad criminalisation of HIV non-disclosure, exposure and 
transmission: Critical scientific, medical and legal considerations” (no date available) 
http://www.unaids.org/en/media/unaids/contentassets/documents/document/2013/05/201305
30_Guidance_Ending_Criminalisation.pdf (accessed 2013-11-22)[2]. 
UNICEF “Overview” (no date available) http://www.unicef.org/esaro/5482_HIV_AIDS.html 
(accessed 2013-11-22). 
U.S. Department of Health & Human Services “What is HIV/AIDS?” June 2012 
http://aids.gov/hiv-aids-basics/hiv-aids-101/what-is-hiv-aids/  (accessed 2013-04-21). 
Avert “The Criminal Transmission of HIV/AIDS”  May 2012 http://www.avert.org/criminal-
transmission.htm (accessed 2013-04-23). 
UNAIDS  “Eliminating Stigma and Discrimination” May 2013 
http://www.unaids.org/en/targetsandcommitments/eliminatingstigmaanddiscrimination/ 
(accessed 2013-05-01). 
UNAIDS “UNAIDS Strategy 2011-2015” (no date available)  
http://www.unaids.org/en/aboutunaids/unaidsstrategygoalsby2015/ (accessed 2013-11-23). 
MCICS “About Canada” (no date available) http://mcics.ecan.biz/about_canada.html 
(accessed 2013-11-29). 
The World Bank “Zimbabwe” (no date available) http://data.worldbank.org/country/zimbabwe 
(accessed 2013-11-29). 
 Fernando “The U.K. could become the fastest growing developed country this quarter” (10 
September 2010) http://www.businessinsider.com/the-uk-could-become-the-fastest-growing-
developed-world-economy-this-quarter-2010-9 (accessed 2013-11-29). 
95 
 
 Whitereia “About New Zealand” (no date available) 
http://www.whitireia.ac.nz/international/Pages/AboutNewZealand.aspx (accessed 2013-11-
28). 
WND “South Africa: Rape Capital of the World” (28 November 2013) 
http://www.wnd.com/2013/08/south-africa-rape-capital-of-the-world/ (accessed 2013-11-28). 
 SABC News “South Africa, world’s rape capital:Interpol” (19 April 2012) 
http://www.sabc.co.za/news/a/a424c0804af19b5e9583fd7db529e2d0/SouthAfrica,-worlds-
rape-capital:-Interpol-20121904 (accessed 2013-11-29). 
Schuklenk “Should we use the criminal law to punish HIV transmission” (no date available) 
http://www.academia.edu/151570/Review_Article_Should_We_Use_the_Criminal_Law_to_P
unish_HIV_Transmission (accessed 2013-11-28). 
SAinfo Reporter “South Africa’s HIV Battle Plan” (17 June 2012) 
http://www.southafrica.info/about/health/aids-prevention.htm#.UpdZn-I39Co (accessed 
2013-11-28). 
 
Department of Health “National Strategic Plan on STI’s, HIV and TB 2012-2016”  (no date 
available) http://www.doh.gov.za/docs/stratdocs/2012/NSPfull.pdf (accessed 2013-11-28). 
Csete “Criminalization of HIV transmission and exposure” ( 8 June 2011) 
http://www.medscape.com/viewarticle/749193 (accessed 2013-11-28). 
 
 
 
 
 
 
 
 
 
96 
 
TABLE OF CASES 
 
R v Cuerrier [1998] 2 SCR 371 [69]. 
R v Mabior [2012] 2 SCR 584. 
R v D.C. [2012] 2 SCR 626. 
R v Williams [2003] 2 SCR 134. 
R v Summer 1989 ABCA 232. 
R v Thornton [1989] OJ No 1814. 
R v Hollihan [1998] NJ No 176. 
Snoti v S [2007] JOL 19383 (E). 
Du Plessis and others v De Klerk and another1996 (3) SA 850 (CC)  881D. 
Holomisa v Argus Newspapers Ltd 1996 (6) BCLR 836 (W). 
S v Manamela and another 2000 (5) BCLR 491 (CC). 
R v Dica [2004] 3 ALL ER 593. 
R v Konzani [2005] EWCA Crim 706. 
R v Kouassi Adaye [2004] Unreported. 
Her Majesty’s Advocate v Stephen Robert Kelly [2001] ScotHC 7. 
Her Majesty’s Advocate v Giovanni Mola 2007 SCCR. 
Her Majesty’s Advocate v Mark Devereaux  [2010] unreported. 
R v Clarence (1889) 22 QB 23. 
R v Wilson [1984] AC 242 (HL). 
R v Brown [1994] 1 AC 212. 
R v Mwai [1995] 3 NZLR 149. 
New Zealand Police v Dalley [2005] 22 C.R.N.Z. 495. 
97 
 
TABLE OF STATUTES 
The Canadian Criminal Code.   
Criminal Law (Sexual Offences and Related Matters) Amendment Act 32 of 2007. 
The Constitution of the Republic of South Africa 108 of 1996. 
Offences Against the Person Act 1861. 
The Sexual Offences Act 2003. 
Crimes Act 1961. 
Sentencing Act 2002. 
Crimes Amendment Act (No 4) 2011. 
Criminal Law (Codification and Reform) Act 23/2004. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
98 
 
 
DECLARATION 
I, René Myburgh s208008134, hereby declare that the treatise submitted for for Magister 
Legum is my own work and that it has not previously been submitted for assessment or 
completion of any postgraduate qualification to another University or for another 
qualification.  
 
 
René Myburgh 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Official use: 
  
In accordance with Rule G4.6.3,  
 
4.6.3 A treatise/dissertation/thesis must be accompanied by a written declaration on the part 
of the candidate to the effect that it is his/her own work and that it has not previously been 
submitted for assessment to another University or for another qualification. However, 
material from publications by the candidate may be embodied in a 
treatise/dissertation/thesis. 
